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FAVOUR MOORE & WILHELMSEN, P.A. UL 18 Py 4 b2

Post Office Box 1391 JEARNE 1

Prescott, AZ 86302-1391 HICKS. cLeRy
Ph: (928)445-2444 BY: €. SUTTON
Fax: (928) 771-0450 '\
David K. Wilhelmsen, #007112

Marguerite Kirk, #018054
Attorneys for Plaintiffs
IN THE SUPERIOR COURT OF ARIZONA
COUNTY OF YAVAPAI

JOHN B. CUNDIFF and BARBARA C. Case No..CV 2003-0399

)
CUNDIFF, husband and wife; BECKY NASH, ) -
a married woman dealing with her separate ) . Division 1
property; KENNETH PAGE and KATHRYN )
PAGE, as Trustee of the Kenneth Page and ) PLAINTIFFS’ CONTROVERTING
Kathryn Page Trust, ) STATEMENT OF FACTS
) IN SUPPORT OF PLAINTIFFS’
Plaintiffs, ) RESPONSE TO MOTION FOR
Vs. ) SUMMARY JUDGMENT
) RE: AGRICULTURAL ACTIVITIES
DONALD COX and CATHERINE COX, )
husband and wife, ;

Defendants.

Plaintiffs, John and Barbara Cundiff, Becky Nash, and, Kenneth and Kathryn Page, by and
through undersigned counsel, pursuant to Rule 56(c)(2), Ariz.R.Civ.Proc., hereby file their
controverting statement of facts (“CSOF”) in support of their response to Defendants’ motion for
summary judgment re: agricultural activities.

RESPECTFULLY SUBMITTED this 18" day of July, 2005.

FAVOUR MOORE & WILHELMSEN, P.A.

By: W—_
id K. Wilhelmsen

Marguerite Kirk
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1. Plaintiffs agree that the June 13, 1974 recorded Declaration of Restrictions for Coyote
Springs Ranch provide:

1. Each and every parcel of the above-described premises shall be known and

described as residential parcels; that is to say, mobile, modular or permanent dwellings

may be erected and maintained upon said premises, subject to limitations with respect

thereto and hereinbelow set forth.

2. No trade, business, profession or any other type of commercial or industrial activity
shall be [initiated] or maintained within said property or any portion thereof.

Coyote Springs Ranch recorded Declaration of Restrictions, June 13, 1974 at 11 and 2, p.1 (a true
and correct copy attached hereto and by this reference incorporated herein as Exhibit 1).

2. Defendants have admitted that Declaration of Restrictions recorded June 13, 1974 applies
to their real property located at 7325 N. Coyote Springs Road. Deposition of Catherine Cox at p.95,
line 17 through p.96, line 6, referring to deposition Exhibit 3 (a true and correct copy of deposition
transcript attached hereto and by this reference incorporated hereto as Exhibit 2); Defendants admit
that their land is subject to the recorded Declaration of Restrictions, dated June 13, 1974 at
Defendants’ response to Plaintiffs’ Request for Court’s On-Site Inspection of Subject Real Property,
August 11, 2004 at Exhibit 1 (map indicating Defendants’ real property with green “x”).

3. Defendant Catherine Cox testified during her deposition that the recorded covenants do not
apply to them because the covenants have been abandoned. Exhibit 2, Deposition of Catherine Cox

at p. 103, line 23 through p.104, line 6.

4. Defendant Catherine Cox testified that she, her husband and their two sons are in
partnership as “Prescott Valley Growers,” and the partnership includes the Coyote Springs Ranch
property, the retail and wholesale outlets as partnership assets. Exhibit 2, Deposition of Catherine Cox,
at p.16, lines 10-22. The partnership is engaged in the nursery business. See, U.S. federal income tax
return, 2004, p.1 (redacted, a copy attached hereto as Exhibit 3).

Defendant Cox testified that at the time of her deposition, the partnership employed three (3)
employees at their Coyote Springs Ranch property. Exhibit 2, Deposition of Catherine Cox at p. 14,
line 23 through p.15, line 3.
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Defendants Cox use their land at Coyote Springs Ranch to grow excess inventory, that is, trees.

Exhibit 2, Deposition of Catherine Cox at p.15, line 22 through p.16, line 1; and, p.17 at line 23

through p.18 at line 17, and, p.26 at lines 29-24; and, p.28 at lines 11-16; and, at p.80, lines 20-23.
5. Defendants admit that the growth of trees and shrubs on their subject property is for profit.
Exhibit 2, Deposition of Catherine Cox at p.38, lines 11-12, and, at p.80, lines 20-23.

6. Defendant Catherine Cox testified that she and her husband, prior to purchase of the Coyote
Springs Ranch property, were looking for vacant land because, in part, they “felt a need for more

property for Prescott Valley Growers.” Exhibit 2, Deposition of Catherine Cox at p.30, lines 6-16.

Defendant Catherine Cox further testified that the property was to be used in conjunction with their

nursery business. Exhibit 2, Deposition of Catherine Cox at p.31, lines 2-9.

7. Defendants income tax returns set forth business assets depreciated under section 179 as
used exclusively for use in their nursery business. See, 2004 Asset Detail Report, attached to
Defendants’ partnership federal income tax return, 2004 (a copy attached hereto as Exhibit 4).
Several items listed as depreciated business assets match the improvements made by Defendants to
the subject property. See, Defendants’ handwritten list of improvements to subject property,
Defendants’ Initial Rule 26.1 Disclosure Statement (a copy attached hereto as Exhibit 5); and, see,
Exhibit 2, Deposition of Catherine Cox at pp.63-70 listing improvements made to the Coyote Springs
Ranch property, and bill for bobcat disclosed by Defendants as improvement to subject property, used
exclusively for business purposes (a copy attached hereto as Exhibit 6).

8. Yavapai County Agricultural Guidelines for agricultural-use exemption provides, in
pertinent part, that to obtain an agricultural-use exemption, one criteria is that there must be “a
reasonable expectation of operating profit” generated by use of the land. See, Yavapai County
Agricultural Guidelines, at p.2, B (a copy attached hereto as Exhibit 7).

"
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DATED this 18" day of July, 2005.

Original of the foregoing
filed this 18™ day of July,
2005, with:

Clerk, Superior Court of Arizona
Yavapai County

120 S. Cortez St.

Prescott, Arizona 86302

A copy hand-delivered this
18" day of July, 2005, to:

Honorable David L. Mackey
Division One

Superior Court of Arizona
Yavapai County

120 S. Cortez St.

Prescott, Arizona 86302

and, a copy hand-delivered this
18" day of July, 2005, to:

Mark Drutz
Jeffrey Adams

MUSGROVE, DRUTZ & KACK, P.C.

1135 Iron Springs Road
Prescott, Arizona 86302
Attorneys for Defendants Cox

By:W
avid K. Wilhelmsen

Marguerite Kirk

FAVOUR MOORE & WILHELMSEN, P.A.

By: W—
1d K. Wilhelmsen

Marguerite Kirk

Post Office Box 1391
Prescott, Arizona 86302-1391
Attorneys for Plaintiffs




EXHIBIT 1




aubere D, Cunlin ' (' ._ .
' 13'!'.\ :for:h Teh Steeet --‘{ 1 Dicch

!

. mwme o

* gtatg OF AMIOMA, Covery ol Veocapsrme 1 S 1‘)1 _' i b.
T 4. besoby cortiby gt the within lasvemsel wor Fed oad reemrded o .“' soqvert ol I, .o
- w. /3 ab e L 13 ced P M tedd . Q. Ofciad Raeeds
'O‘. bao .G e’ - br.gl Reteods l' 7.0‘..5 cml', Asgons

WATNELS my Vond ond offcaist veol he dip smd goo it cbave settes.

- s ::"C.?ﬁ'&'.'%‘"&"’fyhnglﬂ-- < Oerer

DECLARATION OF RESTRICTIONS

LUYUTE SPRINCS RANCH

KNOWJ ALL MEN BY THESE PXESENTS:

That Rcberc D. Conlfits and Margarct Dell Conlin, his wife, and David A. Conlin, Jr.,
husbend of Anne Coniin, dealing vith his sole iand scpsrace property, being the owncrs of
o1l the follouing Jescribud prenlces, situated In the County of Yuvapsi, State of
Ari.cna, to-wic: . .

COVERNHENT LOTS One (1) and Twa (1) and the South half ol the
Northesst -quarter and the Southesst quarcer of Sectlon e (1):
a1l of Secclon Tweclve (12); the Easc half and the Esasc half of

the East half of the Southvest quarcer and the East half of

the Lasc half of the Northveat quartar and the Northwest quarcer
of the Northewst qusrter of the Northwvest quarter of Seccion
<hirteen t13); the Esat half of Section Twenty=four (24);

¢thie East nalf of Section Tuenty-five (25), all fn Township

Fifteen (15) Horth, Range One (1) Vesc or che Gila and Salc

River Basc and Hezidian; and ’

Al? of Section Six (6); all of Section Scven (7), COVERNMENT
LOTS One (1), Tvo (2), Three (3), and Four (4), and cthe Southe-
east quarter of the Southwest quarter and the South half of the
Northeast quarter of the Southvest quarter of Section Nineteen
(19), al1 {n Township Fiftecn (15) Norch, Range Onc (1) Essc
of the Cila and Salc River Bssc snd Meridisn. .

snd desiring to estab.ish the nature of the usc and enjoyment of the premisces hereinabove
described, scaetimes Yereinafces referred to 3s property or premises, ‘does hereby declarve
s:ldﬁynnhes subjéct to the following express covenants and stipulacions as to the use
and enjoyment thereot, all of vhich are to be conscrucd as restricctive covenancs running
wich the ticle to »3%d premises and cach and every parc and pavcel thercof{ and with each
anl cvery conveyance thereof hcresfrgg made to-wit: '

1. Each and every parcel of the abave-described prcmiscs shall be knowvn and described
a3 residencial percels; cthat is to say, mobile, modular or permanent ducllings may be

erected and msintained upon 3aid premises, subject te limicaclions vich respect thereto as
hereinbelov set forch, ’

2. No crade, business, p:;ofcsaion or sny other type of coamcrcial nr industrisl
activicy shall be inicialed or asintained vithin ssld property or sny portion thercof.

J. Sagd yropércy or any portions thereaf shall not be conveyed or subdivided Into
Ints, parcele or trscts contalning lexs chan nine (9) gross acres, nor shall f.aprovements

be werccted or mslntsined Ln or upon any loc, percel or ctrect contsfning les3s than suce
nine (9) gross acres. ’ :

w. HNo ctructure or impruvemenc of any kind or nagure whatsoever shall be erected,

peemitted or malntained upon, aver or scresa the calcients or rescrvations for uctlicies
uor drstvege, Lf sny.’ o

$. Rezldence bulldings aust be completed within cwelve (12) woachs [rom commencement
0! wurstrucclon. 40 gerage. varposc ur other bullding shall be commenced or erected upon
eny nwrclon of sull properzy uncll che main Juelling bulldang complytng wich this
Dccluraclon I3 undit canagcrecclon ar kas Leen meved ontd the premiacs. Cremcaciment of
corarenction, for the purposcs of <his Declarscion, shall be deemed to be che Jate asateriol,
raw O7 o:lscml:c. “hatl Z-avcihccn l‘-‘%ud'o" o~} upnn tre premiscs.

S .

. g" :
Cle. ALL peald ooe BuaIESIRs € B wtccted, constructed, maintsined nr noved upen Che
pre=*asc €T any portion therco’, 23 the csse may be, 3hal! de of ncv coancs—--=" -
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"mitted to remsin on any portion of said property.

» .

7. (a) All single fumily resfycnces other than moblle homes shall require 1,000
square [eet Al ground tlour arca lacluding storage but exclusive of any portivn thercof

used for opcn poarches, peryolas, pstfos, earports or gavages, whether or not they arc
actcached to, or adjacent to sold restdence.

(b) HMobile homes shall (1) concain not less chan 720 squsre fcet of grwnd fleor
srca devoted to living purposes; (2) be not less than *2 feec in width: (1) be placed
30 that the flour thereof is noc more than B tnches above e ground luvel;

(c) Travel Trellera or campers mey vccupy homesftes during vacation periuvds, not
to axceed three (3) weeks in any onc scason, or during the perfod of residence construction.

(d) No prefebricated or pre-crected duclling having less than the above applicable
square foot requiremencs, exclusive of upen porches, pergolas or atcached garage, If any,
shall be e¢rected, permittud or maintained on any portion cof satid property.

(e) No structure vhatcver nther than one single family duelling or mobile home, as
herein provided, together with a private garage for nut morc than three (3) cars, a
guest house, service quarters and nccessary out buildirgs shall he cree & placed or per-

8. 'Ho 'Resl Estatc® or ‘For Sale’ sign or signs cxceeding 24" by 26" miy be erected

.or maintained nn said premises. No general advercising signs, billboards, unsightly

objects-or public or private nuissnces shall be erected,.placed or pcrmicted to remain on
4ny portion of said premises. ° . w ¥

9. No abandoned auto or auto parts or used machinery or other salvage or junk shall
be placed oc permitted to Temain on any portion of said premises,

10, No suine shsll be ralsed, bred or kept upon said pr;ulses. Ss fd preaises shall

‘not ba used in any way or for any purpose chat miy emit foul or noxious odors.

-
Peefidb ol - .

. '11.;-'?:'!!0 nbb'i.fé‘-home shall be used or pemitted to remain upon any lot unless such mob{le
home *shall have ‘tio hendred ,(200) square feet of permanent roof, exclusfve of mobile home
roofing; and two'hundred:(200) squsre fcet of concrete flooring, including cabanas, porchas,

storage, ;carporcs - and garages, but exclusive of any portion thereof used as flooring or
base for said mobile home. . . .

12: All structures ou sald lats-shall be of new conatruction, not cxceeding 35 feet
ir height, end no buildings shall be moved from any other locacion ontv any of said lots

with the exception of prefsbricsted or pre=erccted dvellings vhere the use thereof is
permitted,

. 13, No temporary building miy be moved onto or constructed on said premiscs, with
the exception of temporary shop or office structures crected by contractors, or bulldings
duriag the ectusl bons fid. construction or a permicted structure upon the premises, provided
the contract.'r or builder agrecs to remove such temporary shop or office structure within

five (5) days after the actusl flnal completion date of his construction sctivities of the.
premices, . )

14, No construction shed, bascment, garage, tent, sha

ck or other temporary.structurc
shall st auy time be uscd as s residence either comporas

{1y or permancntly.

15. No residence or dwelling shall be occupled or used prior to fnstallscions therein
of water flush toileces and ssnizavy convenlences or facilizles and shall be meintained in
& 3anitary manncr and Ln conformity wich all applicable locsl, county ur scatc laws, as the'

cé3c muy be. No outside teilet or other sanicary convenlences or facilicics shall be
erected or msintainad upon satd premises.

16, ALl garbege or trash contstners. ofl tanks, bottled g3s tanks and ocher such

facilit.es mux® be underground or placed in an ercloscd arca so ss to not be visidble {rom
the adjoiniag propercies. '

17. The foregoiug restrictions and covenants run wich the land and shall be bYinding
upon all percies and alyg persons clalming through them uncil Juue i, 1996, st vhich time
daid covenints an! rescriccions shall be Automatically extended for wuccessive perlods
o1 %en (10) ycoxs, or gu lonyg thereafeur ag my be nov or herasfter permitced by law,

L8, Invslidatlon of #ny of the rescrictlons, covenants or condicfons adove by tude.
uent or court order shall 1n no wav affame -. - - -




19. If chere xhell be a violution or threatuncd or alivupictd viclatlon of suy of
said covenants, cundlcions, sciruletlons or restrictions, Lc shall be lauful for any per-
son or persons owalng said prcwiscs or any portion thercof tv prosccute pruceedings ac law
or in equicy agsinst all persons vislating or actempting to, or thrcatening to violate any
such covenants, restrictions, condizions or stipulations, z.d cither prevent them or him
from so doing or to recover damages or other ducs for auch vinlactions. Ko failure of uny
other parson or jerty to enforce ary of the restrictions, righcs, rescrvations, iimitacions,
cov-asnty and conditions couzained herein shall, in any event, be construcd or held to be
& weiver:thereof or conscut to any further or succecding breach or violation thercof. The
viovlation.of these restrictive covenants, condltlons or sripulacions or any onc or more of
them shall noc aifect the lien of any mortgege nov of record, or vhich hercafter may bic

placed of racord, upon ssid proemises or any pate thercof.

.
s a *

uted the withif Declaration of

57 DI'WITNESS WHEREOF, the abuve named partics hpe
Restrictions this 12th dny of Juae, A.D., 1974,
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{35 the.12th dsy ol Junc, 1974, personally appeared Robert D. Conlin and
bl'-rr.c:om;n. his vife. - . v .
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SUPERIOR COURT

YAVAPAI COUNTY, ARIZONA

DEPOSITION OF:

CATHERINE COX

JOHN B CUNDIFF and BARBARA C.
CUNDIFF, husband and wife;
ELIZABETH NASH, a married woman
dealing with her separate
property; KENNETH PAGE and
KATHRYN PAGE, as Trustee of the
Kenneth Page and Kathryn Page
Trust,

Plaintiffs,
vVs.

DONALD COX and CATHERINE COX
husband and wife,

Defendants,

e’ S P e S’ N il N Y il sl il Sl Nl Nl stV St

Case No. CV 2003-0399

PURSUANT TO NOTICE, the deposition of CATHERINE COX, called

for examination by Counsel for the Plaintiffs, was taken at

the offices of FAVOUR, MOORE & WILHELMSEN, 1580 Plaza West

Drive, Prescott, Arizona, beginning at the approximate hour of

9:58 a.m., on Tuesday, June 22, 2004, before Ashlee Mangum,

Certified Court Reporter #50612, a Registered Professional

Reporter, within and for the State of Arizona.

LOTT REPORTING, INC.

316 North Alarcon Street SRR B
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For the Plaintiffs:

For the Defendants:

APPEARANCES

MARGUERITE KIRK

FAVOUR, MOORE & WILHELMSEN, P.A.
1580 Plaza West Drive

Prescott, Arizona 86303

(928) 445-2444

JEFF ADAMS

MUSGROVE, DRUTZ & KACK, P.C.
1135 Iron Springs Road
Prescott, Arizona 86302

(928) 445-5935
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Examination by Ms. Kirk:
Examination by Mr. Adams:
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Prescott, Arizona June 22, 2004
* kK
CATHERINE COX,
the deponent herein, having been first duly sworn, was
examined and testified as follows:
EXAMINATION

BY MS. KIRK:

Q. Would you please state your name and address for
the record.

A. My name is Catherine Helen Cox. My address is
7325 North Coyote Springs Road.

Q. And you reside there at that address?

A. I reside there part of the time.

Q. Okay. What is part of the time, ma'am? What do
you mean by that?

A. Probably three or four days every week and then
full-time in the summer, but then we have a home in
Scottsdale that I live in during the winter.

Q. Okay. Have you ever been deposed before?

A. No, I haven't.

Q. Okay. I just want to take this opportunity to go
over a couple ground rules with you concerning your

deposition today.

3

As you can tell, this is a written record;

therefore, it is important that we not talk over one
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another. I'll try to allow you an opportunity to
complete your answers and if you could allow me an
opportunity to complete my question before beginning
your answer.

Also, because it is a written record, the court
reporter cannot take down nods of the heads or shakes of
the head. Hu-huh's and uh-huh's do not come out clearly
in the record; therefore, I request that you answer my
questions verbally. This is not a marathon session. If
from time to time you need a break to use the restroom
or whatever, just let me know and we'll try to arrange a
break as soon, thereafter, as possible.

Okay. 1Is there any physical or medical condition

that would preclude you from testifying truthfully
today?

A. No.

Q. Okay. How long have you lived in Scottsdale?

A. At that particular address, we've lived there for
twenty-four years.

Q. Okay. What is that address?

A. 12423 East Double Tree Ranch Road, Scottsdale,

Arizona.

Q. And prior to your purchase of the property that

3

you live in part-time in Prescott Valley, did you live

part-time in this area, Yavapai County?
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A. Yes, I did.

Q. And where was that at?

A. ?hat was at our wholesale yard located at 6750
North Viewpoint Drive, Prescott, Arizona.

Q. Do you still own that property?

A. Yes, we do.

Q. Do you recall when you acquired it?

A. In 1991.

Q. When did you acquire the property that is the
subject of this litigation?

A. In April of 1998.

Q. Okay. Now you made reference to a wholesale
yard. What is your current employment, ma'am?

A. I'm sorry?

Q. What is your current employment? What do you do

for a living?
A. Owner of the Prescott Valley Growers.

Q. And how long have you been engaged in that

business?
A. Since 1991.
Q. Prior to that time, what did you do?
A, I taught school.
Q. Where at?
A. I taught school in thé Balsz‘School District in

Phoenix, Arizona, for thirty years.

¥
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Q. You mentioned that you were the owner of Prescott
Valley Growers. 1Is your husband also an owner?

A. Yes, he is.

Q. Are there any other owners?

A. Two of my sons are also owners. My son Alan and

my son Jimmy.

Q. Where do Alan and Jimmy reside?

A. Alan resides in Prescott and Jimmy resides at the
wholesale yard.

Q. Have you ever been a party to a litigation
before, other than this case? Have you ever sued or
been sued?

A. We are involved in a lawsuit, a different one at
this time.

Q. Okay. Are you the plaintiff or the defendant?

Al I am the defendant.

Q. And who is the plaintiff?

A Mile High Rock.

Q. What is the nature of that suit?

A Money.

Q. Is it a breach of contract? 1Is it a negligence
claim? Can you tell me a little bit about it?

A. It is a failure to pay for product.

Q. Do you recall when that suit was filed?

A. Possibly in February of 2004.

T AMM iAo Ty~ B I S N
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Q. Can you tell me where in the -- What point in the
litigation are you in with that suit?

A. ; don't know.

Q. Okay. Who is your attorney? Is Mr. Adams
representing you in that?

A. No, he isn't.

Q. Do you have an attorney that is representing you?

A. Yes, but my son Alan is taking care of that
lawsuit and he would know the answer to that.

Q. Okay. But you haven't been deposed in that

lawsuit?

A. No.

Q. Any other lawsuits?

A. No, ma'am.

Q. Was that lawsuit, the one that Mile High Rock
filed, is that in Yavapai County?

A. Yes, it is.

Q. Is it in Superior Court?

A. Yes, it is.

Q. What is your educational background? You said
you were a teacher, so I assume you graduated from high
school; is that correct?

| A. Yes.
Q. Do you recall when and where?

A. 1 graduated from Liberty Vale High School in

< L]
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Libertyville, Illinois, in 1950.

Q. And subsequent to your graduation from high
school, did you undertake any other education?

A. Absolutely.

Q. What did you do, ma'am?

A. I have a BA and an MA from Arizona State
University.

Q. And what was your major, ma'am?

A. Elementary education.

Q. Do you recall when you received your BA?

. It was in 1955.
. And your master's?
That was about 1964.

A
Q
A
Q. Any other educational training?
A. No.

Q

. Okay. No vocational schools? Business courses?

Anything like that?

A. At one time I attended business college in
Phoenix before I entered Arizona State.

Q. And how long did you attend business college?

A. About one year.

Q. And what was your course of study there?

A. Actually, it was to refresh my shorthand, but I
Wasn'f able to do that and I went on to the stenotype

machine. I decided I really didn't like business
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classes. I had always wanted to be a teacher and so I

decided to leave business college to attend Arizona

State.

Q.

teacher to go into business then?

A.

to put

had recently retired from teaching and we developed the

property for a nursery to give him work and myself.

Q.
and we
Who do

A.

Q.

developing that land and making it into a nursery?

A.

» o » 0 ¥ o

leased

Q.

is leased?

What made you decide after your career as a

We owned property in Apache Junction and decided

it to use in the form of a nursery. My husband

When you say we owned property in Apache Junction
decided to develop it for a nursery, who is we?
you mean by that?

We is my husband and myself.

And when did you undertake that process of

1985

Is it still being used as a nursery?

Yes, it is.

Is it open to the public?

Yes, it is.

What is the name of it, ma'am?

The name of it is Shady Way Gardens and it is
from us by Paul and Sara McComb.

When you say it is leased from you, what exactly
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A. About one and a quarter acre of our property
there is leased as a nursery.

Q. So Shady Way Gardens is operated by the lessees?

A. Yes, it is.

Q. And when did they undertake that lease?

A. I would say about 1998.

Q. What was your motivation in leasing the business?

A. We had started our project in Prescott Valley and
were consumed with it and decided to lease out the
Apache Junction property.

Q. So the lease is for the real property, the land,
as well as the business; correct?

A. No. It is only the real property that is leased.

Q. What is currently on the land then? What are the
lessees doing with the land?

A. They have nursery product.

Q. Do you still own the store or the business that
operates on the premises?

A. No, we don't.

Q. Okay. So Shady Way Gardens is no longer in
business at that location?

A. Yes, it is. Maybe one of your previous questions
-- Can we go back to a previous question?

Q. Oh, sure. Absolutely. I'm just trying to

understand. When you say that it was leased in 1998 and
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you said the property was leased, the one and a quarter

acres, but the business was not leased?

A. We had closed our business there, which was

called the Green Nugget Nursery.

Q. Okay.

A. We closed that because of our business here.

Q. And
A. Yes.
Q. And
Junction?
A. Yes.
Q. And
acre?
A. The
Q. How

that

then

that

part

much

A. Well, we

was in 1998, you closed the business?

you leased out the property in Apache

property consists of one and a gquarter

that is leased, yes.
is not leased?

still own two and a half acres that

adjoins the nursery property and we operate that as an

RV storage

lot.

Q. What is the name of that RV storage lot?

A. The Green Nugget RV Storage.

Q. And how long have you operated the Green Nugget

RV Storage?

If

you know, if you recall?

A. I would say since about 1989.

Q. Has it always been located in Apache Junction?

A. Yes.
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Q. On the property that you own there?
A. Yes.
Q. What type of business entity is Prescott Valley
Growers?
A, It is a partnership.
Q. Okay. Is there a written partnership agreement?
A. No. There is not.
Q. Just a verbal agreement between you, your husband

and your two sons?

A It is an undocumented agreement.

Q. Meaning it is oral?

A Yes.

Q. Okay. What is -~ What are the terms of that

agreement? Let me break it down for you. How much do
you own in the business?
A. Myself?

Q. Yes.

>

Forty-five percent.
How much does your husband own?
Forty-five percent.

How much does your son Alan own?

And Jimmy, the other five?

Q

A

Q

A. Five percent.
Q

A Yes.

Q

Do you share in the profits and losses on that
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basis, that percentage split?

A. Yes, we do.

Q. Is there a manager, a managing partner?

A. No.

Q. Who makes the day-to-day decisions concerning the
operation of Prescott Valley Growers?

A. We all do.

Q. Okay. Anybody or any one of you or your partners

in charge of hiring or firing of employees?

A. No.

Q. Okay. How many employees do you have?

A. About thirty.

Q. Is that at both locations?

A. That is at three different locations.

Q. Those three, just so we are clear, those three
locations are the property in Coyote Springs; correct?

A, Yes.

Q. The property on North Viewpoint Drive?

A. Yes.

Q. And the third property is?

A. It is our retail nursery at 6195 East Highway 69,
in Prescott Valley.

Q. Of the approximate thirty employees that you
have, how many are at the retail location?

A. About eight.
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How many are at the Viewpoint Drive location?
. About nineteen.
And the rest are at the Coyote Springs location?

. Yes.

o » O > O

. How long has that retail location on Highway 69
been in operation?

A. Since 1993.

Q. Are all three of those locations operated under
the name Prescott Valley Growers?

A. No.

the name of that business?

A. Prescott Valley Nursery.

Q. On Viewpoint Drive?

A. Prescott Valley Growers.

Q. And Coyote Springs?

A,
any name.

Q. Do you have a sign on the Coyote Springs
property?

A. No. We do not.

Q. The Coyote Springs property is used as a nursery;

correct?
A. No. It is not.

Q. What is it used for, ma'am?

- - 7
\-—————————_, T AT nclhf\ﬁ:m-rxvn A, RN I S o

Q. Okay. The retail location on Highway 69, what is

I don't know that we have called that property by
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A. It is a growing yard for our excess inventory.

Q. The partnership that you have with your husband
and your two sons, what does that relate to? 1Is it all
three of those business locations?

MR. ADAMS: Object to the form of the

question.

Q. (Continued by MS. KIRK:) You can go ahead and
answer.

A. Would you mind repeating the question?

Q. Sure. You testify that you have a partnership;

you, your husband and your two sons? Correct?
A. Yes.
Q. And that partnership is a forty-five, forty-five,
ten split; correct?
Yes.
. Now the partnership concerns what business?

. It concerns all of the properties.

LOX B o >

. Okay. And when you say all of the properties,
what specifically are you referring to?
A. The three properties that we discussed.
Q. Okay. So the Coyote Springs property; correct?
A. Yes, but the business is not on that property.
Q. Okay. I'm just trying to clarify.
A. Okay.

Q. The three properties you say are part of the
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assets of the partnership are the Coyote Springs
property; correct?
A. Yes.
The property on Highway 69; correct?

. Yes.

Yes.

It doesn't cover the property in Apache Junction?

Q
A
Q. And the property on Viewpoint Drive?
A
Q
A

No. It does not.

Q. Does the partnership assets also include the
business on Viewpoint Drive?

A. Yes, it does.

0. Does it also include the business, the retail
business on Highway 69?2

A. Yes, it does.

Q. Does it also include any business on the Coyote
Springs property?

MR. ADAMS: Object to the form of the

question.

Q. (Continued by MS. KIRK:) Is there a business in
operation on the Coyote Springs property?

A. There is not.

Q. Okay. You've testified that the Coyote Springs

property was used as a growing yard for excess

inventory; correct?

-« %
TAMM DInNnAnm-se ~ —
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A. Yes, I did.

Q. By excess inventory, what are you referring to?

A. Excess meaning property that we don't have room
for on the other two properties.

0. And what does that inventory consist of, if you
can break it down for me?

A. At the present time, it is fifteen-gallon-size

trees and twenty-four inch box trees and thirty-six inch

box trees.

Q. Anything else?

A. No.

Q. And you said that is presently what is on the
property?

A. Yes.

Q. In prior years, what else has been on the
property?

A. The same thing.

Q. Okay. So essentially the property in Coyote
Springs has been the home for excess trees of various
sizes; is that correct?

MR. ADAMS: Object to the form of the
question. You can answer.
THE WITNESS: Yes.
Q. (Continued by MS. KIRK:) Any shrubs on the

Coyote Springs property?

LOTT REPORTING, INC./928.776.1169
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A. There are some.
Q. How would you describe those shrubs in your
inventory?

A. There are fifteen-gallon-size shrubs and
five-gallon-size shrubs.

0. Anything else?

A. No.

Q. Flowers?

A. No.

0. Ma'am, what is the difference between a nursery

and a growing yard?

A. I would say that a nursery is a facility for
people to come to, to shop and purchase all different
kinds of items; flowers, roses, vegetables, fruits,
fruit trees. It is a place, a retail facility.

Q. So a nursery is something that is open to the
public in other words?

A. I think so.

Q. When you described your property on Viewpoint
Drive as a wholesale yard, is that a nursery?

A. It is a facility where wholesalers can come to
purchase trees and plants because at that facility, we
do have thirty greenhouses that house a huge variety of

material, plant material.

Q. What are the differences between your facility on

LOTT REPORTING, INC./928.776.1169
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Viewpoint Drive and your facility in Coyote Springs?
MR. ADAMS: Object to the form of the
question. You can --

Q. (Continued by MS. KIRK:) Let me back up. Just
so you know, ma'am, from time to time when your attorney
objects, you can go ahead and answer the question as
posed unless he instructs you not to answer. Okay?

A. Okay.

Q. Are there greenhouses on the Coyote Springs
property?

A. There are not. The difference between that
facility and the one on Viewpoint --

Q. The difference between -- I didn't catch that.

A. The difference between Coyote Springs and

Viewpoint Drive is that no business occurs in Coyote

Springs. There are no sales and no transactions there,
whatsoever. It is not open to the public.

Q. Your Viewpoint Drive property is open to the
public?

A. It is open to wholesalers.

Q. Are you then -- Is your business then a seller to

wholesalers?
A. Which one?
MR. ADAMS: Object to the form.

Q. (Continued by MS. KIRK:) Is your business and --

LOTT REPORTING, INC./928.776.1169
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When I say business, I'm referring to Prescott Valley
Growers, the business on Viewpoint Drive. Sales are
made to wholesalers; is that correct?

A. Yes.

Q. What wholesalers? Can you give me some names?

A. Tropicare Landscaping, Taylor Works, Land Works,
Mountain Path Landscaping, Arid Scapes, Biddle Nursery,
Watters Nursery. There are many of them.

Q. Are they pretty much, or generally speaking,
local to Yavapai County or to Prescott?

A. Some of them are in the Sedona area.

Q. Okay. 1Is there a cash register at the Viewpoint

Drive location?

A. There is not.

Q. Is there an office building at the Viewpoint
Drive location?

A. Yes.

Q. How do your wholesalers who purchase at your
Viewpoint Drive location pay?

A. Some of them are charge accounts. Some pay by
check. Some charge with credit cards.

Q. If they charge by credit card or pay by check,
physically how is that done if there is no cash register

at the Viewpoint Drive location?

A. Their check is paper clipped to their invoice and

LOTT REPORTING, INC./928.776.1169
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put on my desk. We have a 'credit card machine at that -
location for credit card purchases.
0. And where is your desk?

A. It is in the middle office.

Q. Is it at the Viewpoint Drive location?

A. Yes, it is.

Q. Do you also have a work area at the retail
location?

A. No, I don't.
Q. Do you have a work area at the Coyote Springs
location?
A. No, I don't.
MR. ADAMS: Object to the form.
Q. (Continued by MS. KIRK:) Does your husband have
a desk at the Viewpoint Drive location?

A. He does not.

Q. Do your sons, either of your sons?
A. My son Jimmy does.
Q. The excess inventory that you have at the Coyote

Springs property, does that go to either your retail
location or your wholesale location?

A. Yes, it does.

Q. How does -- That excess inventory, how does that
arrive at the Coyote Springs property?

A. Comes by truck, our trucks.

LOTT REPORTING, INC./928.776.1169
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. Q. What types of trucks are ‘those?

A. We have a twenty-four foot van. We have a
twenty-four foot stake bed truck.

Q. How many of those trucks?

A. Two stake bed trucks.

Q. How many vans?

A. Two vans.

Q. Any other type of vehicles used for transporting
the excess inventory?

A. Somctimes we use small Toyota trucks, depending
on how many plants we are transporting.

Q. How many small Toyota trucks do you have?

A. We have three.

Q. From whom do you purchase your goods that you
sell?

MR. ADAMS: Object to the form.

Q. (Continued by MS. KIRK:) All right. Let me back

up. Where do you obtain the trees?
MR. ADAMS: Object to the form.

Q. (Continued by MS. KIRK:) Do you grow your
inventory from seedlings?

A. No. 1I'm going to answer, I just needed a little
time here.

Q. Okay. That's fine.

A. We buy trees in from Oregon and from California.

LOTT REPORTING, INC./928.776.1169
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Q.. Any other states? S

A. Yes, come to think of it; Colorado and on
occasion, we'll buy other trees or plants in from
Arizona Growers.

Q. When you say that you purchase or buy these trees
from these growers in these four states, what are the
size of those trees at the time you purchase them?

A. In the winter time, about the middle of January,
we buy in bare root trees and those trees have to be
potted up upon arrival. We also buy in five-gallon-size
trees, fifteen-gallon-size trees and beox size trees,
particularly, if we can't provide them ourselves.

Q. How often do you make purchases from growers
throughout the year?

A. Bare root trees are purchased once a year. The
other trees are purchased periodically throughout the
year, possibly as often as twice a month.

Q. On average when you purchase trees periodically
throughout the year and you said two times a month,
approximately two times a month, how many trees is that
that you are purchasing at that time?

MR. ADAMS: Object to the form.
THE WITNESS: It is usually a combination of
shrubs and trees. It would be hard to say how many

exactly, or to guess.

LOTT REPORTING, INC./928.776.1169
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Q. - (Continued by MS. KIRK:) -Do you have written  "<-

records of all your purchases?

A. BAbsolutely.

Q. How far back do they go?

A. About five years.

Q. Ma'am, I'm unfamiliar with your type of nursery
business in general terms, so what I'm trying to
determine is when you purchase these trees from these
growers, for instance you say five gallon, fifteen
gallon and box-size trees; correct?

A, Yes.

Q. Are those the same five gallon, fifteen gallon
and box-size trees that are at any one of your three
locations?

MR. ADAMS: Object to the form.

THE WITNESS: Not really. The trees in
Coyote Springs have either been potted up as bare root
trees or bumped up from one size to another and require
a time frame to become ready for market.

Q. (Continued by MS. KIRK:) Generally speaking,
from the time that you receive trees from a grower, how
much time is required before they are ready for market?

A. Some of them are ready immediately. We say that
those trees are brokered in. The trees that are potted

up to grow would take different periods of time to

LOTT REPORTING, INC./928.776.1169
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become a finished product.: A five gallon plant might-be

bumped up to a fifteen gallon bucket and take several
months to root out and become a finished product. One
gallons can be bumped up to a five-gallon-size. It is
from five to ten to fifteen to boxes.

Q. How many of the trees that you buy on -- Let me

go back. Of the trees and shrubs that you buy from

these growers on an annual basis, how many are brokered,

those that are ready for immediate sale?
A. I have no idea.
0. Percentage wise?
MR. ADAMS: Object to the form.
THE WITNESS: I honestly don't know.

Q. (Continued by MS. KIRK:) Okay. Do you have
written records as to how many trees you buy annually
that are brokered versus those that are potted up or
bumped up?

A. I would not be able to differentiate the two.

Q. Over the course of a year, how many trees,
shrubs, or any other types of plants do you purchase
from growers?

A. I honestly don't know. I know that all of the
product in Coyote Springs is there to grow. It is not

there to move immediately.

Q. So when you say all of the trees and shrubs at

LOTT REPORTING, INC./928.776.1169
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the Coyote Springs property are there:to-grow, you are
referring to these potted or bumped up trees and shrubs?
What are you --

MR. ADAMS: Object to the form.

THE WITNESS: Bare root trees and bumped up
material.

Q. (Continued by MS. KIRK:) When you purchase bare
root trees from any of those growers, where are they
shipped to? Where are they delivered to?

MR. ADAMS: Object to the form.

THE WITNESS: They can be shipped to either
the wholesale yard or to the Coyote Springs yard,
depending on whether we can get them pétted up
immediately or not. Sometimes they have to go into the
greenhouses and those are only at the wholesale yard.

Q. (Continued by MS. KIRK:) Why would some shrubs,
trees or plants go to a greenhouse?

A. They can't be left out in the cold weather.

Q. During the fall and winter months, are there
trees, shrubs or any other plants that are growing at
the Coyote Springs property?

A. Everything that is there is growing, but it
certainly is slowed down in the winter.

Q. In other words, what I'm asking, ma'am, is during

the cold winter months here, are there still trees that

LOTT REPORTING, INC./928.776.1169
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you are .growing located at.the Coycete Springs property
or does everything have to get moved over to a
greenhouse?

A. Oh, no. The trees stay in Coyote Springs. Their
growth is much slower. 1In fact, it is probably dormant
in the wintertime because they are out in weather.

0. Who is in charge between you, your husband and
your two sons, with respect to ordering inventory?

A. My son Jimmy and I do the ordering, for the most
part.

Q. The trees, plants and shrubs that you have at the
Coyote Springs property, where do they go next?

A. When they are ready, they can go either to the

retail yard or to the wholesale yard.

Q. How are they transported?
A. By our trucks.
Q. And when you say our trucks, are you referring to

the van, stake bed trucks and the small Toyota trucks?

A Yes, I am.

Q. Any other means of transportation?

A No.

Q. When you obtained -- pardon me -- When you obtain
your inventory from growers out of state, how are they
transported?

A. By semi trucks.

LOTT REPORTING, INC./928.776.1169
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Q. Are they your trucks-or are .they the grower
trucks or are they independent contractors?

A. They are --

MR. ADAMS: Object to the form of the

guestion.

Q. (Continued by MS. KIRK:) Who owns the trucks?

A. Usually it is common carriers.

Q. When you purchased the Coyote Springs property,
if I understand your testimony correct, this was not the
first time that you purchased real property?

A. Correct.

Q. Is this your most recent purchase of real
property?
A. It is.

Q. And you testified that you purchased it in April
of "98; is that correct?

A. That's correct.

Q. Prior to the purchase of the Coyote Springs
property, how many other times had you purchased real
property?

A. In my lifetime? 1Is that what you mean?

Q. Yes.

A Maybe seven times.

Q. Do you own the property on east Highway 69?
A

. No, I don't.

LOTT REPORTING, INC./928.776.1169
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Q. Okay.- Is that leased? . T S

A. It is leased.

Q. And the property on Viewpoint Drive, you own
that; correct?

A. Yes, we do.

Q. At the time that you purchased the Coyote Springs
property, was it unimproved?

A. It was.

Q. Were you specifically looking for vacant land at

that time?

A. Yes, we were.
Q. Why?
A. We had no residence here and we felt a need for

more property for Prescott Valley Growers.

Q. Any other reasons?
A. No.
Q. You indicated that you had no residence. Were

you not living, during the year, at the Viewpoint Drive
property?

A. We lived with my son, Jimmy, and I also had a
motor home on that property.

Q. And that property being the Viewpoint Drive
property?

A. Yes.

0. And that was since 19912

LOTT REPORTING, INC./928.776.1169
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A. Yes.

Q. You stated one of your reasons for looking for
vacant land was the need for more property for the
business; correct?

MR. ADAMS: Object to the form of the
question.

Q. (Continued by MS. KIRK:) Did I misstate your
testimony, ma'am? If I did, I didn't mean to.

A. No. I said that.

Q You said you needed more property; correct?

A. Yes.

Q And the property would be used for what?

A. For a holding yard. There was no intention to
have a business on that property. We also had two

business properties; a retail yard and a wholesale yard.
Q. Well, the property was going to be used in
conjunction with your business at the retail yard and
wholesale yard; wasn't it?
MR. ADAMS: Object to the form of the
questioh.
THE WITNESS: You could say that.
Q. (Continued by MS. KIRK:) At the time that you
purchased the Coyote Springs property, were you
represented by a real estate agent?

A. Yes, I was.

LOTT REPORTING, INC./928.776.1169
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Q. Do you recall that individual's name or the firm?
A. Her name was Waneta Offerman.

0. And who did or who does Waneta work for?

A. Pardon?

Q. Was it Waneta or Anita?

A. Waneta, with a W.

Q. And at that time who did she work for?

A. Realty Executives.

Q. Had you used her before for any other purchase?
A. No.

Q. How did you come in touch with her?

A. Her sign was on the property in question.

Q. How did you become aware of the Coyote Springs

property being for sale?

A. Through the Weir Racing Stables, because the
racing stables had provided us with manure for our
plants since we first started growing plants in Prescott
Valley in 1991. We were aware of where they were
located and that's what brought us to that area.

Q. Did you look at any other areas?

A. We probably drove through Prescott Ridge because
we were looking for more than just a home site.

Q. Any other areas that you recall?

A. No.

Q. How long did you look for property?

LOTT REPORTING, INC./928.776.1169
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A. I don't really know.

Q. Okay. Now you said that you were looking for
more than a home when you were looking for property.
Did you have any particular requirement as to the size
of the property you wanted to purchase?

A. No, I didn't.

Q. Fair to say that you wanted more than an acre?

A It is.

Q. Fair to say that you wanted more than five acres?
A You can't buy five acres in Coyote Springs. You

can only purchase ten or more.
Q. ©Okay. But at the time that you are just looking
for property, generally speaking, did you have in your

mind that you were hoping or wanting to get more than

five acres?

A. We thought about ten acres.

0. Okay. So one requirement in the land that you
were looking for was that it be approximately ten acres;
;s that correct?

A. It is.

Q. Any other requirements, aside from it being
vacant or be unimproved?

A. I don't think so.

0. What about zoning? Was that a consideration?

A. Because we knew of this racing stables, zoning
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was never considered.

MR. ADAMS: Do you mind if we take a break?
MS. KIRK: No. Not at all. I was going to
suggest one. Sure. Now 1is as good of time as any. Off

the record.

(Whereupon, a recess was taken from 9:58 a.m. to
10:10 a.m.)

Q. (Continued by MS. KIRK:) All right. Prior to
the break, we were talking about the requirements that
you were looking at in terms of the land you were hoping
to buy at the time in approximately 1998 and you had
testified you were looking, you and your husband were
looking for approximately ten acres vacant and zoning
was not a consideration; correct?

A. Correct.

Q. Any other requirements that you can think of?

A. We wondered about the availability of water.

Q. Anything else?

A. No.

Q. As to the availability of water, what were your
specific concerns in that area?

A. That there was water. There are areas in Coyote
Springs that don't have water. They are on shelves.

Q. They are on what?

A. Shelves.
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Q. Oh, shelves. In terms of water, were -you looking’
at whether or not the property had access to PV's water
supply or whether it had a well?

A. No. Neither of those. There was no well on the
property. Water from Prescott Valley is no where near
that location.

Q. How do you obtain water for the Coyote Springs?

A. You drill a well.

Q. So you currently have water at the Coyote Springs
property from a well?

A. Yes, we do.

Q. At the time that you purchased the property in
"98, had a well already been drilled?

A. No.

Q. Did you inquire of the real estate agent as to
that water requirement, if there was no well on the
property?

A, I don't think we did.

Q. Did you speak with Waneta concerning any of these
requirements that you had?

A. She knew that we had the nursery in Prescott
Valley and she knew of our wholesale yard.

Q. Did she know what you wanted in terms of use of

the land?

A. She did ask us.
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Q. And what did you tell her?

A. We told her that we were going to grow plants and
trees there.

Q. Did she say anything to you concerning that?

A. I think she said that should be fine.

Q. Your home in Scottsdale, ma'am, that you reside
at, és that in a subdivision?

A. Yes, it is.

Q. What subdivision?

A. Paradise Heights.

Q. Do you have a homeowner's association?

A. No.

Q. Are there any restrictions, covenants or
conditions?

A. I believe so.

Q. Do you know what restrictions =-- Actually, let me
rephrase that gquestion. In general terms, do you know

what CC&R's are?

A. Yes, I do.

Q. How do you know?

A. I learned about them after the purchase of the
Coyote Springs property.

Q. Any of the land that you had purchased in your
approximate seven transactions previous to the Coyote

Springs property, at any time in any of those were you
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aware of CC&R's? . ‘ S e -
MR. ADAMS: Object to the form.
THE WITNESS: No.
Q. (Continued by MS. KIRK:) Do you know what title
insurance is?
A. Basically.
Q. Did you obtain title insurance or otherwise have
title insurance on the Coyote Springs property?
A. Yes, we do.
Q. Did you review the property itself?
A. I did not.
Q. Do you recall when it was provided to you?
A.. At the time of purchase.
Q. When you say at the time of purchase, was that at
the time of close of escrow on the property?
A. I would say so.
Q. You indicated that you had become aware of the
Coyote Springs property or that subdivision from having

obtained manure since 1991 from Weir Racing Stables; is

that correct?
A. That's correct.

Q. Do you know the people that own Weir Racing

Stables?
A. I do not know them personally.

Q. Do you know what they do at that property?
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A.. They have stables, -a starting gate. They train

race horses.

Q. Do you know if they own those race horses that
they train?

A. I believe they do.

Q. Do you consider it a business?

A, Absolutely.

Q. Why?

A. The horses are there to train and race for a

profit.
Q. Do you grow your trees and shrubs for a profit?
A. Yes, we do.

Q. Any other reason you consider Weir Racing Stables
to be a business?

A. Let me think. I am referring to the Yavapai
County Agricultural Guidelines and I am reading about an
equestrian operation on fifty acres which is what the |
Weir Stables is composed of and the commercial activity

on that property is described as the training and

boarding of race horses. So I do consider it a big
business.
Q. How did you obtain that document, ma'am, the

Yavapai County Agricultural Guidelines?
A. From the office on Fair Street.

Q. When?
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-A. When I first got my agricultural exemption, which

was in January of 2001.

Q. Is Weir Stables on fifty acres of land?

A. Yes, it is.

Q. How do you know?

A. I have a map of the Coyote Springs Ranch area.

Q. When did you obtain that map?

A. Last year.

Q. Why?

A. I obtained it when the original lawsuit was filed

against us.

Q. When you say original lawsuit, you are referring
to this litigation; correct?

A. I don't think so. Maybe it is. It's the same
one, but it was opened by a different law firm.

Q. Robert Launders?

A. Yes.

Q. What is the year of the Yavapai County
Agricultural Guidelines that you are referring to?

A. They are not dated. Actually, on the last page
it says 12/01/99.

Q. Any objection to my looking at them, ma'am?

A. No.

Q. Any objection to my making a copy of them?

MR. ADAMS: No.
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Q. ‘‘(Continued by MS. KIRK:) Let me get®*d quick cépy |-
made. Before I do, ma'am, I notice there is some
handwriting on the first page of this document. Is that
your handwriting?

A. Yes, it is.

0. And I also notice that there is some handwriting
on the very back page. Is that yours also, ma'am?

A. It is.

Q. Does that pertain to this suit?

A. No, it doesn't.

MS. KIRK: I'm going to quickly make a copy
of it.

(Whereupon, a brief recess was taken.)

MS. KIRK: Do you need a break?

MR. ADAMS: Do you mind? There was
something that she said that I need to talk to her
about.

MS. KIRK: No. Five minutes? That gives me
time to get that copied.

(Whereupon, a recess was taken from 10:26 a.m. to
10:33 a.m.

Q. (Continued by MS. KIRK:) You were testifying,
ma'am, just before your attorney requested a break, as
to why you believe Weir Stables is a business. You

mentioned or you made reference to the Yavapai County
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Agricultural Guidelines. - Any ‘other-.reasom why .you
consider Weir Stables to be a business?

A. I said that they train race horses there; did I

3
o]
ot

J

Yes, you did.

And they house employees there.

How do you know?

We work with the manager of the stables.

Who is that?

His name is Dave.

Last name?

» o » © »®» 0O - @

I don't know. He calls us when he has horse
manure ready for us or we call him when we need it.

Q. Po you pay for the manure?

A. No, we don't.

Q. How do you know then from Dave that there are
employees that live on the property?

A. Dave hasn't told us that. We just see the --
Years ago, when we first started growing plants. in
Prescott Valley, we had a man named Shawn that came to
us looking for work. He trained horses at these
stables.

Q. Weir Stables?

A. At Weir Stables. We hired him for work, but he

continued to train at the stables. So he worked
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:part=time there and part-time for us. -.He really didn't -

live on the stables, but he told us there were other
fellows living there that took care of the horses and
the training of them.

Q. How many years ago was that?

A. Pardon?

Q. You said that you had spoken with Shawn or Shawn
came to you looking for a job several years ago. How
many years ago?

A. That was 19091.

Q. At the time that you purchased the property in
98, did you have any personal knowledge that employees
of Weir Racing Stables were living on the property?

A. No.

Q. Sitting here today, do you have any personal
knowledge that employees of Weir Racing Stables are
living on that property?

A. No.

Q. Do you have any personal knowledge of how many
employees Weir Racing Stables has?

A. No, I don't.

Q. Ma'am, returning to your reference to the Yavapa
County Agricultural Guidelines, you had indicated that
this was or this contained criteria as to what a

business was; is that correct?
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‘A, It identifiés commercial -equestrian~acdtivity -~ ‘-
versus agricultural equestrian activity.

Q. Can you tell me on what page of this that you are
referring?

A. I think it is the last page.

Q. Anything else in here that tells you what a
business is?

A. I really don't use those guidelines to identify
businesses as such. I use the guidelines for my own
agricultural activity and those guidelines are on page
eight.

Q. Turning to page eight, ma'am, if you would. And
the guidelines you were testifying to?

A. Under item six, high density use, the first
paragraph describes our activity in Coyote Springs, or
what we intended to be our activity there.

Q. The first paragraph?

A. Yes.

Q. The first sentence: High density agricultural
use defined as intensive use of land for production of a
high yield crop or commodity.

Do you see that language?
A. Yes, I do.
Q. Is it your position that use of the land in this

manner is not business related?
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exempt from permits for certain buildings that we need

A. - That's correct. : R
Q. Why?
A. The agricultural exemption we obtained for that

land is for agricultural use on agricultural land.

Q. What does your exemption provide, do you know?
What are you exempt from?

A. High property taxes.

Q. Anything else?

A. I don't think so. Actually, we are exempt from
-- We are exempt from the amount, the number of
dwellings we can have on that property. We can have as

many dwellings as we have employees. Let's see. We are

for our agricultural activity.
Q. Anything else?
A. There may be more I'm not sure of right now.

Q. And that exemption pertains to Yavapai County;

correct?

A. Yes, it does.

0. Who obtained the exemption?

A. I did.

Q. Did you fill out paperwork for it?

A. Originally we filed for an agricultural exemption
for our Viewpoint property. Then we filed for one in

Coyote Springs.
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Q. ‘When did you make the -application for the~ ~ ¢ .| ¢

Viewpoint property?

A. I don't remember.

Q. Do you recall when you ﬁade the application for
the Coyote Springs property?

A. That was in January of 2001.

Q. Did you obtain the exemption for the Viewpoint
property?

A. Yes. We have that.

Q. Did you obtain it for the Coyote Springs

property?

A. Yes.

Q. Is that exemption still valid and effective
today?

A. Yes, it is.

Q. How long does an exemption last for? Do you
know?

A. It can be reviewed every year and -- What's the
best word here. It can be reviewed every year and

renewed if you are doing what you are supposed to be
doing according to your application.

Q. Did you £ill out that application?

A I'm not sure.

Q. Do you have a copy of the application?

A

I have one right here. I have the Coyote
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- Springs. I signed. it.. It -was typed probably at:their

office. Would you like to see it?
Q. Yes, I would. Any objection to me having a copy
of this?

A. Not at all.
Q. Okay. Ma'am, I am going to direct your attention
back to the definition on the first paragraph, high

density use, on page eight of the guidelines.

A. Okay.
Q. The second to the last sentence in the first
paragraph says: To qualify for valuation as high

density agricultural land, the primary use of the land
must be for production of a high yield agricultural crop
or commodity. Do you see that language?

A. Yes, I do.

Q. Would you agree with me that that language
applies to your property in Coyote Springs?

A. I would agree that that sentence is defined in
the next sentence.

Q. Okay. How do you -- What do you mean by that?

A. In the sentence you referred to, it talked of a
high yield agricultural crop or commodity and then the
next sentence gives you an example of what they are
talking about, such as: Flowers, ornamental plants,

rose bushes, trees other than standing timbers and
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greenhouses. - o - e
Q. ©Okay. So does that then apply to your land?
A. Yes, it does.
Q. Okay. At the time that you closed escrow on the

Coyote Springs property, do you recall where that was

at, what office that was at?

A. On Montezuma.

Q. Is that a title company?

A. That is Capital Title Company on Montezuma.

Q. Do you recall who was present at the time?

A. Of the United States?

Q. No. I'm sorry, who was present at the time of

your closing?

A. I'm sorry, I have hearing aids on. Who was

present at the time of that closing?

Q. Yes. You were present?

A. Yes.

Q. Was your husband present?

A. Yes. He was present.

Q. Was there a title officer present from the title
company?

A. Yes. I believe her name was Lisa Favor.

Q. Anybody else?
A. I don't think so.

Q. Do you recall what documents you signed at that
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- time? - P e
A. I do not.
Q. Would you have signed a deed?
A. Did we sign a deed?
Q. Yes.
A. Yes.
Q. Did you sign any documents pertaining to receipt

of title insurance?

A. Yes. I'm sure we did.

Q. Any other documents that you signed?

A. We signed everything that we were asked to sign.

Q. But do you recall what any of those documents
were?

A. I do not.

Q. Did you receive any documents?

A. Yes, we did.

Q. What documents, ma'am?

A. All of the documents pertaining to that purchase.

0. Such as?

A. Such as closing statements, warrantee deed
insurance, everything that was pertinent to the
transaction.

Q. Do you have a copy of all those documents
maintained in a file?

A. Yes, I do.
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Q. Did you keep all of those documents as they were"
received by you at time of closing?

A. Yes, I did.

Q. Where is that file located, ma'am?

A. In my house.

Q. The one here locally?

A. In Coyote Springs.

Q. Do you recall receiving a Declaration of
Restrictions?

A. I did not receive that.

Q. How do you know, ma'am?

A. Because I have been asked about that since then
and I have looked through those papers and have not
found any evidence of that.

Q. After you purchased the Coyote Springs property,
what did you do with it?

A. We started making payments on it.

Q. Okay. In terms of developing the property for
use, what did you do first?

A. In the beginning, it was about -- It was not
until August of 2000 that we drilled our water well.

Q. Was that the first thing that you did?

A. Yes, it is. I believe electricity was put in

about the same time.

Q. Between the time of purchase of the property in
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April of 1998 until August of 2000, you made no

improvements or changes to the land?

A. That's correct.

Q. Was there a road on the land?

A. You might call it that.

Q. Describe it for me. What would you call it?
A. It was an obstacle course.

Did you view the land prior to purchase?

. Yes, we did.

Q
A
Q. Did you physically go on the land?
A Yes, we did.

Q. How did you get there?

A. Over the Coyote Springs Road.

Q. Okay. Did you go over this road onto another

road onto the property?

A. No. You can go right from Coyote Springs Road

onto our property.

Q. Did you do anything to change the road as
originally on the land or at the time that you received
it in 98 or the time you purchased it in 98 to
present?

A. No. We did nothing to the road.

Q. So the road is essentially in the same condition

now as it was then?

A. No. The road has been paved and I have here a
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letter from -~

Q. Just for clarity sake, ma'am, the road that I'm
referring to is any road actually on the property you
purchased. Not any access road to the property.

A. There was no road --

MR. ADAMS: Actually, I object to the
question on the basis I prefer you refer to it as a
driveway or a road.

Q. (Continued by MS. KIRK:) That's fine. We can
use the word driveway. Okay. At the time that you

purchased the property at Coyote Springs, was there a

driveway on the land?

A. No.

Q. Did you ever construct a driveway on the land?
A. We did.

0. Do you recall when?

A. Sometime in the year 2000, because we set our

mobile home on the property in August of 2000.

Q. Ma'am, I note that in responding to my gquestions
concerning your improvements to the land you are
referring to a piece of paper that has a list on it,

typed list of some nature; is that correct?

A. No. I was looking for a letter from the road
department as to when they put in -- when they paved the

road. Because knowing when they paved the road, I can
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tell you when I went to see Mr. Launders. N

Q. Okay. When you say paved the road, are you
talking about an access road to the driveway to your
property?

| A. It is the main road that you have to take

entering Coyote Springs Ranch.

Q. Do you know the name of that road?

A. Coyote Springs Road.

Q. Okay. Ma'am, what is the document that you are
loocking at that is in front of you?

A. This is the chronological order c¢f things that we

did on the property.
When did you prepare that document?

. Yesterday.

Q
A
Q. Any objection to my looking at it?
A. No.

Q. Any objection of my having a copy of this?
A. Not at all.

Q. Okay. Were you still looking for another
document?

A. Well as I said, I had a letter from the road
department helping me to determine when the road was
paved because I did -- My husband and I did visit Mr.
Launders about our project. I just knew that you were

going to ask me when we went to see him and it was

LOTT REPORTING, INC./928.776.1169




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o o 53

before the road was paved. . - RN

Q. Why did you go see Mr. Launders? You said it was
about your property?

A. Mr. Launders is a property owner in Coyote
Springs. Yavapai County Planning Department had come to
the property to talk to us about our project in Coyote
Springs. They suggested that I talk to Mr. Launders
about our plans.

Q. Okay. By project, you are referring to growing
trees on the property?

A. Yes.

Q. And why did Yavapai County Planning Department
suggest that you go see Bob Launders?

MR. ADAMS: Object to the form of the
question.

0. {Continued by MS. KIRK:) Let's back up. You
told me that Yavapai County Planning Department came to

your property concerning your project?

A. Yes.

Q. Do you recall when they came to your property?

A. They came when there was nothing on that
property.

Q. Do you recall month and year?

A. It would have been in 2001.

Q. 20012
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A. Yes. . ; - _—

Q. Why did they come to your property? Did you cal

A. I did not.

Q. Okay. Why did they come to your property?

A. I really don't know.

Q. Who was it from the planning department that
came? Do you recall?

A. It was Doug Reynolds.

Q. Did Mr. Reynolds make an appointment with you
prior to coming?

A. I don't think so.

Q. Did Mr. Reynolds contact you in any way prior to
coming to your property?

A. I don't think so.

Q. When Mr. Reynolds came to your property, did he
tell you why he was there?

A. I believe one of the neighbors had called the
planning department.

Q. Do you know which neighbor? Did he say?

A. No. He did not say.

Q. So that is just your guess that somebody called,
a neighbor called the planning department?

A. He may have said that.

Q. You just don't recall one way or the other?

1
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A. I don't know why else he would have come. We had
nothing on the property, nothing.

Q. You said that he came in 20017

A. Yes.

Q. And you had at that time or by that time in
August 2000, you had moved a mobile home onto the
property; correct?

A. That's true.

Q. So when you say there was nothing on the
property, what do you mean by nothing?

A. Nothing other than our mobile home.

Q. Okay. In other words, no trees, box trees,
shrubs, that sort of thing; correct?

A. Right.

Q. And you don't know why Mr. Reynolds came to your
property?

A. I believe it was because of neighbors calling, a
neighbor calling.

Q. What did Mr. Reynolds say to you?

A. He suggested that we go to see Mr. Launders who
owned property in the area, and that was after we talked
to him about our plan to grow trees on the property.

Q. I'm sorry, who did you speak to about growing
trees on the property? You said after you spoke with

him about growing trees on the property. To whom are
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you ref
A.

go to s
Q.

at that
A.

Q.

mentioned about that?

A.
in that

Q.

those CC&R's? Specifically, what they did allow or what

they di

Q.
the CC&
CC&R's?

A.

> © ¥ ©

erring, Mr.. Reynolds or Mr. Launders?- - - C B B

We spoke to Mr. Reynolds. He suggested that we

ee Mr. Launders.

Okay. Did Mr. Reynolds say anything else to you
time?

He mentioned something about CC&R's.

Do you remember what in particular that he

Just that they were -- just that they had CC&R's

area.

Did he tell you anything in particular about

dn't allow?
MR. ADAMS: Object to the form.
THE WITNESS: I don't remember.
(Continued by MS. KIRK:) When he told you about

R's, did you ask him any questions about the

I don't think so.

Who else was present, do you recall?

My husband.

Anybody else?

No.

Did you know what CC&R's were at that time?

I did not.
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Q.. - But you didn't ask- Mr. Reynolds what a CC&R-was?

A. He simply suggested that we go to see this lawyer

that lived in the area. He said he would know all about
it.

Q. Did you go see Mr. Launders?

A. We did.

Q. Did you see him because he was a neighbor?

A. No.

Q. Why did you see him then?

A. Because Mr. Reynolds suggested that we go see
him.

Q. Okay. When you saw Mr. Launders because Mr.

Reynolds told you to, or suggested that you do that,
what was your purpose? Was it because --

A. I don't think we were sure at the time. We only
went because he asked us to go see him.

Q. What did you say to Mr. Launders?

A. We talked to him about our plans to grow nursery
product on that property in Coyote Springs. He said he
would not want a nursery next to him, but he said that
if our neighbors didn't mind, he didn't think we would
have a problem. Then he mentioned these CC&R's. At
some point in the meeting, he looked in his filing
cabinet for a copy of them but could not find them.

During that meeting, I asked him what he thought
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.gbout the racing stables in .the area and he -said what: .

racing stables. Now I was really surprised at that
answer from him because everyone in Coyote Springs knows
of the existence of the racing stables. I said surely
you knoy of those racing stables and he said no. I'm
too busy dodging the potholes in the road and that is
why I keep trying to find out when they paved the road
and I would know when I went to see Mr. Launders.

Q. When you say racing stables in the area were
mentioned during your conversation with Mr. Launders,
were you referring to Weir Racing Stables?

A. Yes, I was.

Q. Were you referring to any other racing stables in
the area?

A. No. Not at that time. There are many others in

there, but not at that time with him.

Q. How many are in the area, racing stables?
A. I'm not sure. There is Jennings Racing Stables.
There is the Uncle Barry's Racing Stables. There is the

Double Eagle Breeding Stables. There is the first
property upon entering Coyote Springs to the right
houses racing horses, but I don't know the name of that.

Q. 1Is it your contention that all these racing
stables are all businesses?

A. It is.
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Q. And that is because .why? . e - -

A. Because they house and train race‘horses for
profit.

Q. And the profit is from racing the horses?

A. Yes, or buying and selling them.

Q. Do you know personally any of the owners of these
stables that you testified about; Jennings Racing
Stables, Double Eagle?

A. I've talked to them.

Q. Okay. Do you know them?

A. To know them --

Q. Are you personal acquaintances with them?

A. No. Not at all.

Q. Do you know anything about the operation of their
stables?

A. Their operations are pretty much the same. They

all house and train the horses and buy and sell them.

Q. Okay. On what basis or what personal knowledge
do you have that any of the stables buy and sell horses?
A. I have not personally purchased any. I don't
know of anyone that has purchased or sold a horse to the

different stables. No.
Q. So when you said they are buying and selling
horses, you have no personal knowledge that that is

actually occurring at these stables?

LOTT REPORTING, INC./928.776.1169




10
11
12

13

15
16
17
18
19
20
21
22
23
24

25

@ ® 60

A. It is conjecture on my part.

Q. Is it also conjecture on your part that they are
training horses for a profit?

A. No.

Q. On what personal facts or what personal knowledge
do you have of facts that any of these stables in the
area are training horses for profit?

A. I can see that.

Q. Okay. Do you know who owns any of the horses
that are on those properties, those racing stables?

A. Do I know the people that own them?

Q. Do you know whether the horses that are at these

stables are owned by any person other than the owner of

the land?

A. I don't know that.

Q. After you drilled the well in August of 2000, you
then set up your mobile home; is that correct?

A. That's correct.

Q. Is that mobile home still there, ma'am?

MR. ADAMS: Counsel, if you are going to use
my client's note, I prefer that you give her a copy of
them.

Q. (Continued by MS. KIRK:) Sure. I can give her
-- Can you not testify without referring to this list

about developments made on the land?
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A.. 1 probably can.
Q. While that is being copied, let's continue with

some questions then. Is the mobile home still there?

A. Yes, it is.

Q. Is there any other house there on the land?
A. There are no other houses there.
Q. Are there any other structures where someone

could live on the land?

A. There are not.

Q. So just a mobile home is the only residential
structure on the property?

A. It is.

Q. Any offices?

A. There are no offices, because there is no
business conducted on that property.

Q. Okay. Garages? Sheds?
No garages.
Sheds?
There is a pump house.

Okay. And what does the pump house consist of?

> o » o

It is there for the operation of the well. I'm
not sure what is in that pump house other than a pump.
Q. Who is currently living in the mobile home,

ma'am?

A. Mr. Cox and myself.
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the Coyote- Springs

the horses? Barn?

have the mobile

be moved at any

0. How many acres do have you on
property?

A. Twenty acres.

Q. Any corrals?

A. We have a corral for our two horses.

0. Any other area structures for

A. There is a tack room.

Q. Do you have a barn?

A. No. We do not.

Q. So in terms of structures you
home; correct?

A. Yes.

Q. Is that affixed to the land?

A. It is not.

Q. So that is something that can
time; 1is that correct?

A. That's correct.

Q. And you have the pump house?

A. Yes.

Q. Or pump room?

A. Uh-huh. Pump house.

Q. And a tack room?

A. A tack room.

Q. No barns? Sheds? Storage areas? Nothing like
that? Is that correct?
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A. That's correct.

Q. Going down this list you note that a fence was
installed May of 2001. What is the purpose of that
fence, ma'am? Is that a perimeter fence?

A. It is a perimeter fence.

Q. What type of fence is it? 1Is it wood?

A. Wire. It is a wire fence.

Q. Wire fence. Okay. You indicated here that the
property was graded September through November of 2001.
What was the property graded for?

A. Property was graded because it slopes from the
east end to the west end twenty feet. And before that
was grated, any rain water would stand in the road and
cause tremendous potholes. We graded the property
simply to get it flat and that would allow us to keep

our trees in containers on a flat piece of land.

Q. How many acres were graded? Do you know?
A. Ten acres were graded.
Q. You next note on your list, first production of

trees January of 20022

A. Yes.

Q. What are you referring to, ma'am?

A. Those are bare root trees.

Q. So first production of trees, why did you use the

term production?
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A. Because we are producing--those trees.

Q. Then you also have in here, February of 2002
start of irrigation lines. What do you mean by that?

A. Bare root trees are potted up and not watered for
months. They just sit in their containers without being

watered. At some point in time, that is usually when
they start to leaf out. The first sign of leaving out
means that they will need water. So irrigation lines
were put in the ground in preparation for the trees
needing water.

Q. The irrigation lines that you put in the ground
in February of 2002, how many trees could they sustain
or be irrigated from that?

A. I really can't say, because we put those lines in
periodically during the year.

Q. Throughout 20027

A. No. Yes. There was just like a section at a
time where you would irrigate or prepare to irrigate a
section at a time.

Q. How many times have you installed or otherwise
increased the amount of irrigation lines that you have
had since February of 20027

A. I honestly don't know.

Q. Currently, as of today, the irrigation lines that

you have in place on the property, how many trees can
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}.that .sustain? . -t S c I

A. I don't know. The lines cover about nine acres.

Q. And the lines, you have been building them since
2002 to present?

A, They were all installed by -- I would say that
they were all installed by the end of March because we
planted these perimeter trees and they had to be on drip
lines.

Q. So the irrigation lines that were on the property
as of March of 2002 are substantially the same as what
is on the preoperty right now?

A. Yes, they are.

Q. Are these above ground irrigation lines?

A, No. They are in the ground, but then little

spaghetti lines come out of them and are placed in the

container.
Q. How many spaghetti lines are there?
A. As many as the trees that we have there.

Q. What is the most number of trees that you have
had on the property?

A, I honestly don't know. I've never counted them.

Q. Do you keep records of what excess inventory you
keep on the property?

A. Yes, we do.

Q. Where are those records?
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A. In the office. - - . Ce e G e

Q. Which office, ma'am?

A. The office on Viewpoint.

Q. Who maintains those records?

A. Normally the foreman of the yard.

Q. Do you ever maintain those?

A. No.

Q. Your husband?

A. No. I said it's the foreman of the yard. His
name is DNusty.

Q. What is Dusty's last name?

A. Eiker, E-I-K-E-R.

Q. How long has he worked for you?

A. Over two years. No. Let me see here. He
started -- Yes. He started in January of 2002. So he

has been with us almost two and a half years.

Q
A
Q
A
Q.
A
Q
A.

and he is in charge of all the trees, taking care of

Has he worked at the Coyote Springs property?

Yes.

Throughout that time?

Yes.

Is that a full-time position for him?
Yes.

What does he do?

He was in charge of installing the water lines
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them.

Q. Does he have any help?

A. He has two helpers, maybe three.

Q. And those people assist him with maintaining the
trees?

A. Yes, they do.

Q. Are those full-time employees, those two or three
people?

A. Yes, they are.

Q. Do they always work at the Coyote Springs
property?

A. Yes, they do.

Q. Any other employees at the Coyote Springs
property?

A. No.

Q. The two or three additional helpers that Dusty
has, how long have they been working at the Coyote

Springs property?

A.

- © P 0 P p

I don't really know.

Okay. Do you keep employment records?

Yes.

For those individuals?

We do.

Have you ever had part-time, seasonal help?

Occasionally we do.
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. Q. Do you keep employment records on those
individuals?

A. Yes, I do.

0] Do you maintain those records, ma'am?

A Yes, I do.
Q. Where are they maintained?
A In the office on Viewpoint Drive.
Q Going back to the conversation that you had with
Bob Launders, you had testified, I believe, that you

told him what your project for the property was;

correct?

A. Yes, I did.

Q. And he responded to you I wouldn't want a nursery
beside me or beside my property?

A. Next to me, he said.

Q. Next to me?

A. Uh-huh.

Q. Why do you think he used the term nursery to
describe your project?

A. We made --

MR. ADAMS: Object to the form of the

question.

Q. (Continued by MS. KIRK:) That's fine. You can

answer the question.

A. We may have referred to it as a nursery. It was
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. always intended to be a growing yard and it always has .-

been. No sales or business transactions have ever taken
place there.

Q. When you say no sales or business transactions
have taken place at the Coyote Springs property, is that
because the trees that are there are not paid for by
Prescott Valley Growers when moved to the wholesale
location or retail location?

MR. ADAMS: Object to the form.

Q. (Continued by MS. KIRK:) Okay. Let me back up.
When I had asked you about your partnership earlier and
you said it was with your son -- pardon me -- with your
two sons and your husband?

A. Yes.

0. And I asked you what were the assets of that
partnership. Do you recall that question? Well do you
recall your answer was it was just the Coyote Springs
property?

A. I didn't say that.

Q. Okay. If I misspoke, I apologize. The Coyote --
The partnership that you have, what are the assets of
that partnership?

A. I really don't understand what you mean here.

Q. Okay. Do you understand what an asset is when I

use that term?
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A. I hope so.

Q. Okay. The partnership that you have with your
husband and your two sons, that partnership has assets;
correct?

A. Yes.

Q. And those assets consist of the land in Coyote
Springs; correct?

A. That property is in my husband and my name.

Q. Okay.

A. Not my sons.

Q. Okay. What are the assets of the partnership
then?

A. Well, it should be the inventory.

Q. Okay. So the trees on Coyote Springs property?

MR. ADAMS: Object to the form.

THE WITNESS: At some point in time, those
trees will be assets but they aren't as such because
they are aren't saleable.

Q. (Continued by MS. KIRK:) So when you say
inventory, what are you referring to?

A. The product that is ready to sell.

Q. So it has to be in a condition that it could be
sold to the public?

A. Or to wholesalers. It has to be rooted and a

certain size. For instance, a fifteen-gallon-size
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bucket with a tree in it has to ‘have at least one inch
in caliber before it can be sold. Those are rules that
are -- Those are rules of the Arizona Nursery
Association. Certain size containers have to have
certain size product in them.

Q. Do you operate under the rules of the Arizona
Nursery Association?

A. We are members of the Arizona Nursery Association
and we have to abide by the rules of the Department of
Agriculture.

Q. Do your income tax returns reflect the
partnership that you have with your husband and your
sons?

A. Yes, they do.

Q. Do you have copies of those income tax returns
for the last five years?

A. I probably do.

Q. If you didn't, would your accountant, if you had

an accountant?

A. I have an accountant.
0. Would that individual have those records?
A. If I don't have them, he does.

And who is your accountant, ma'am?

His name is Steven Stein.

© »P 0O

. Is he local?
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- A. He is located in Phoenix, Arizona.

Q. Who are your neighbors at the Coyote Springs
property?

A. The property to the south of us is occupied by
the Living Faith Church.

Q. Okay.

A. The property to the north of us is owned by Wendy
Chagnose.

Q. Any other neighbors?

A. The property to the east of us is state land and

the property across Coyote Springs Road is owned by Mr.

Sanders.
Q. Is that Dan Sanders?
A. That's Dan Sanders.
Q. Has Mr. Sanders ever complained to you about how
you use your property in Coyote Springs?
. I spoke to Mr. Sanders at one point in time.
Do you recall when you spoke to him?

No, I don't.

A

Q

A

Q. Not even the year?
A. Not even the year.

Q. What was your discussion about?

A. I believe he called to ask me about our property.

He wondered about our water use. He said that we were

going to devalue his property and his property was all
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he owned in the whole wide world and he said that he had
purchased his property to subdivide it. That was his
intention, to divide it into five equal parcels and rent

them out for his retirement.

Q. Has he done so0?
A. He has not done so.
Q. When he said that -- When he said to you that

your conduct on the land was devaluing his property, did
he say to you what he meant by that?

A. No. I simply responded by telling him that the
property in the area just keeps going up in value.

0. What was his concern about your water usage if
you are on your own well?

A. Mr. Sanders has great concerns about water. But
since I've talked to him, he just recently planted trees

all around the outside perimeter of his own property.

Q. Do you know how many trees?

A. I haven't counted them.

Q. Do you think it is as many as the 800 you've
planted?

A. Well, it will be close. It will be half of that
when he finishes planting around his entire property.
It will probably be about 400. He has ten acres.

Q. Do you know how many are there right now?

A. I really don't know.
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Q.

What did you respond to Mr. Sanders about your

water usage?

A.

Q.

I don't remember.

Did you have any response to him about

devaluation of the property, of his property?

A.

Yes. I told him that the property continued to

go up in value. I did tell him that our well -- our

water well pumped thirty-five gallons of water a minute

and that is what everyone can do. That is what is

allowed of everyone, thirty-five gallons per minute,

twenty-four hours a day.

Q.
A.
Q.
A.

Q.

When you say that is allowed of everyone, who?
That has a water well.

Who is it that allows that?

The Arizona Department of Water Resources.

Have you obtained some form of license or permit

from the Arizona Department of Water Resources for that

usage?

A.

ol S ? ©

Absoclutely.

When?

When we drilled the well.

Do they monitor your water usage?
They can.

Do you monitor the water usage?

We do.

LOTT REPORTING, INC./928.776.1169




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

® o 75

Q. How do you do that?
A. We have a meter on the well.
0. Describe for me the process you use to meter or
monitor your water usage?
A. This is not my department.
Whose department is it, ma'am?

My son could explain the use of the water well.

Which son?

Q
A
Q
A. Jimmy could.
Q Anybody else?
A Dusty is in charge of the well on that property.
Q. Do you know a neighbor by the surname of James?
A I have never met Mr. James. My husband has.

Q. Okay. Do you know whereabouts Mr. James'
property is located?

A. Yes, I do.

Q. Could you tell me where that is?

A. It is north of us, approximately two or three

parcels on the other side of Coyote Springs Road.

Q. Okay. Do you consider a church a business?
A. Yes, I do.

Q. Why? Where is the profit?

A. Probably depends on the church.

Q. So not all churches are businesses?

A. No. I think they are all businesses.
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MR. ADAMS: Object to the form of the

question.

Q. (Continued by MS. KIRK:) Your attorney was

talking when you were speaking.

A. I think they are all businesses. I just don't

know how they disperse of the money that they take
0. And why is it that churches are businesses,
because they take in money?

MR. ADAMS: Object to the form.

THE WITNESS: The pastor who runs that
church has to have an income provided to him to do
he does there.

Q. (Continued by MS. KIRK:) Okay. Are you
referring to the church in Coyote Springs?

A. That one and a lot of other churches.

Q. Why is it that you think that the church in
Coyote Springs is a business?

A. They operate for a profit.

Q. And how do you know that? What personal

in.

what

knowledge do you have that the church in Coyote Springs

operates for a profit?

A. I don't have personal knowledge of that. I

thought it was an understood -- something.

Q. What if it is a nonprofit church? 1Is it then

still a business to you?
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A. I don't know.

Q. 1If somebody is‘self—employed and they have an
area in their home -- this is a hypothetical -- They
have an office in their home and they take calls from
people, for whatever their business is, but they don't
do any actual work at the house. They go out and do the
work. Are they, in your opinion, operating a business?

A. I don't know.

Q. At their home?

A. I've wondered about that.

0. Okay. And what have you wondered?

MR. ADAMS: Object to the form.

THE WITNESS: It s a gray area, as far as I

am concerned.

Q. (Continued by MS. KIRK:) Okay. At what point,
in your opinion, what particular criteria or factors
would make it a business operating out of a home?

A. I think you are asking me how do you identify
businesses in Coyote Springs.

Q. No. 1I'm asking you generally -- No. Let's use
your question. How do you identify businesses in Coyote
Springs? What is your criteria?

A. How is the property used. Some of them are used
agriculturally. In my opinion, they are agricultural

businesses. There are independent contractors that
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drive huge semi trucks as an independent contractor,; but
park that vehicle on their property in Coyote Springs.

I consider them to be businesses. There are other
nurseries in Coyote Springs.

There is a Christmas tree farm that advertises
Christmas trees for sale at Christmas time. You can go
there and cut your own tree and pay for it on that
property. I have talked to the lady that owns that
property. There is another nursery out there that
advertises in the phone book and the newspaper. You can
go to that property and buy barrels, for one thing, half
barrels to plant plants in. How do I identify

businesses in Coyote Springs?

Q. Can I ask you another question?
A. Okay.
Q. How would you identify a business operation in

general terms?

A. One that buys and sells on the property. A
business would be to me where you buy and sell on that
property. That to me is considered commerce and we
don't do that in Coyote Springs. We have no commerce,
no business.

Q. So if you are going back to my hypothetical about
the self-employed person, about the office space in his

home, but he does all his business at his customers, 1is
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he engaged in business as to your -definition?

A. If he just has an office in the home?

Q. Yes.

A. I said that is a gray area for me.

Q. Okay. Your definition of business then turns

about where the person is conducting the business,
whether it is on their property or at some other
property that they don't own?

MR. ADAMS: I'm going to object to the form
of the question.

THE WITNESS: I don't think I said that.

Q. (Continued by MS. KIRK:) Is a business something

that operates for profit?

A. I think so.

Q. Does a business --
A. Unless it is a nonprofit business.
Q. Okay. Profit then is a criteria for business,

correct, in your view?

A. I believe so.
Q. Okay. Does it matter where the business is
conducted?

A. I certainly think so.
Q. Okay. When you were testifying earlier about
people that are independent contractors and they have

their trucks parked in their yard, why is that a
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. business?

A. Because you couldn't do that on a residential
property. You wouldn't be able to park a semi truck on
residential property, so you are operating your business
on your property when you bring that truck home every
night.

Q. Okay. What about the trees that you have on your
property in Coyote Springs that you later sell?

A. Yes. What about them?

Q. Why is that, or how is that in any way differert
from the person that drives their semi home and parks it
on their property?

A. Why is it different? Because we take those trees
to another property to do business with. We don't do
the business on that property. The trees are there.

Q. And that is part of your business then, those
trees?

MR. ADAMS: Objection.

Q. (Continued by MS. KIRK:) You called it
inventory; correct?

A. That's correct.

Q. And you grew them for a profit; correct?

A. That's true.

MS. KIRK: At this time, do you have any

objection to my having these marked as exhibits?
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MR. ADAMS: Actually, the notes I-am going
to object to your use of them. They are work product.

MS. KIRK: They are not your work product.
They are her work product.

MR. ADAMS: They are our attorney client
work product.

MS. KIRK: She had no objection giving me a
copy.

MR. ADAMS: You wanted to see it. We have
shown it to you. They are privileged.

MS. KIRK: By giving it to me, you waived
any privilege.

MR. ADAMS: We haven't waived it just
because you've seen it.

MS. KIRK: By letting me see it, you have
waived it.

MR. ADAMS: You wanted to see what she was
looking at as she was answering your questions. We
showed them to you.

MS. KIRK: She said she generated them.

MR. ADAMS: For me. Let's get the judge on
the line. Call him.

MS. KIRK: I don't have a problem reserving
it for a later debate. I don't want to take up the

judge's time for this.
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... MR. ADAMS: You are not going to ‘keep it.

MS. KIRK: I don't have a problem not
keeping it, but I will reserve it and bring it up at a
later time. I want a copy of it for purposes of
attaching it to my exhibits.

MR. ADAMS: We will leave with that.

MS. KIRK: You will what?

MR. ADAMS: We'll leave with that copy.

MS. KIRK: I will reserve the right.

MR. ADAMS: You can bring it up later.

Q. (Continued by MS. KIRK:) The document that your
attorney and I are having an argument about, you have
that right in front of you; correct?

A. Yes, I do.

Q. What is the title?

MR. ADAMS: 1I'm going to object. Don't
answer the question. We are not going to answer any
questions about this. It is as to privilege.

MS. KIRK: What is the --

MR. ADAMS: There is no --

MS. KIRK: What privilege?

MR. ADAMS: It is work product.

MS. KIRK: It is not your work product.

MR. ADAMS: It is ours. It was prepared by

me and her in contemplation of this deposition. That,
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by definition, is work product..: - o BEEEE R

MS. KIRK: You waived it by giving it to me.

MR. ADAMS: You wanted to see it. As a
courtesy, we --

MS. KIRK: That was the time --

MR. ADAMS: We gave it to you as a courtesy
while she was looking at it.

MS. KIRK: That was the time to waive any
objection.

MR. ADAMS: That is not prepared --

MS. KIRK: Did you prepare this document,

Jeff?

MR. ADAMS: It was prepared in contemplation
with this.

MS. KIRK: Yes or no? It is a simple
guestion.

MR. ADAMS: No. But I'm not in the
deposition today.

MS. KIRK: No. You are not. If this was
prepared by her, it is not attorney client work product.

MR. ADAMS: The document was prepared

pursuant to me and --
MS. KIRK: They couldn't --
MR. ADAMS: TIf you want us to disclose that,

bring it up, file a motion to compel with the judge.
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MS. KIRK: I'm,going to see if we can't get"
a judge. Who is our judge? Mackey?

MR. ADAMS: Uh~huh.

MS. KIRK: Let's see if we can get him on
line for 1:00. It is five to 12:00 right now.

MR. ADAMS: That's fine.

MS. KIRK: Take a break.

(Whereupon, a brief recess was had.)

MS. KIRK: What about this document? The
Yavapai County Agricultural Guidelines?

MR. ADAMS: We have no problem. That is a
public record.

MS. KIRK: I want it marked as an exhibit.
Could I have this as one to her depo. And her copy of
the Agricultural Land Use Application, any objection as
it being attached as an exhibit?

MR. ADAMS: No.

MS. KIRK: This will be two.

MR. ADAMS: Why don't we go ahead and break
for lunch then.

Q. (Continued by MS. KIRK:) I want to ask her

another question before we do. Just one other question
before we lose our train of thought. I am going to

leave that here.

What else or what other structures of any nature
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or type or form are on the’'property cudrreritly? -~
(Brief interruption.)

THE WITNESS: I have a mobile home on the
property -- excuse me. My motor home is on that
property and my son Alan has his motor home there for a
short time. That is all the structures that are on

there other than the water tank.

0. (Continued by MS. KIRK:) Is the water tank above
ground?
A. Yes, it is.

Q. How large is the water tank? How many gallons of
water does it hold?

A. I should know that. I really don't know.

Q. Are there any facilities that your employees use
for bathroom breaks?

A. There is a J-John on the property.

Q. Okay. Anything else that they have access to,
where they can eat their lunch or take a break?

A. There is a shed.

Q. Is that where they eat lunch?

A. They eat in their cars.

Q. Okay. Do any of your --

(Brief interruption.)

Q. (Continued by MS. KIRK:) Do any of your

employees at any time, have they ever lived on the
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property? . ‘ N

A. At one time Dusty was in a travel trailer on that
property for two or three months, I think. That was
while he was getting a divorce.

Q. Is that why he was on the property, because he
was getting a divorce? Do you know?

A. Yes.

Q. And do you recall when that was, approximate
year?

A. It was in 2002.

MS. KIRK: Okay. We'll take a break for
lunch.

(Whereupon, deposition exhibits one through three are
marked.)

(Whereupon, a recess was taken from 11:52 a.m. to
1:13 p.m., at which time a lunch break was had.)

Q. (Continued by MS. KIRK:) During the lunch hour
break, ma'am, did you review any documents?

A. I did not.

Q. When was the first time that you ever saw the
Declarations of Restrictions that pertained to the
Coyote Springs Ranch Subdivision?

A. Sometime in 2001.

Q. Do you recall who provided those to you?

A. Waneta Offerman, the realtor.

B
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Q. And why did she previde those to you? IR

A. We had been to see Mr. Launders. He wanted to
give us a copy of them but could not find them. So
after that meeting, I called Ms. Offerman to get them
for me.

Q. Did you review them?

A. Yes, I did.

Q. At the time that Waneta Offerman showed you the
property in 1998, before you bought it, did she ever
tell you about the CC&R's?

A. She did not.

Q. Did you ever ask if the property was subject to
any restrictions as to use?

A. I did not.

Q. At the time that you purchased the property or
just before you purchased the property, could you
describe for me the character of the area of that Coyote
Springs Ranch Subdivision?

MR. ADAMS: Object to form.

THE WITNESS: We drove around the area and
saw evidence of many types of activities that were not
residential. It looked like a do-your-own-thing area.

Q. (Continued by MS. KIRK:) Okay. Based upon or
using a percentage, how many or what percentage of homes

-- pardon me -- What percentage of lots in the

LOTT REPORTING, INC./928.776.1169




. Ak e e e et oy ¢ b e e o ma WANS S S8 v s e _a n TR S o g B w TS0 waE oS < e oan

R




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

@ @ 88

- subdivision were used for residential purposes?

MR. ADAMS: Object to form.
THE WITNESS: I don't know.

Q. (Continued by MS. KIRK:) Okay. What businesses
did you see, aside from the stables that you already
told me about?

A. I saw a tree farm.

Q. Is that the Christmas tree farm you testified
about?

A. Yes. I saw a llama farm. I saw an alpaca farm.
I =saw a yard full of commercial vehicles that are still
there and were there six years ago. I saw a lot of
junkyards. I saw a horse breeding facility. I saw hay
sales. That is some of what we saw then.

Q. The commercial vehicles that you referred to, did
they have any insignia on them? Signs?

A. I don't know. They are large vans.

Q. The junkyards, are they open to the public?

A. Pardon?

Q. You said that you saw some junkyards in the
subdivision, are those open to the public?

A. One of them is open. The others are just =-- They
are not what you would consider businesses. They were
just --

Q. Messy?

!
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A. Junkyards on private property:

Q. Meaning they were messy, they were not open to
the public, they are just --

MR. ADAMS: Object to the form.

Q. (Continued by MS. KIRK:) What do you mean when
you say they are junkyards but they are not businesses?

A. I mean they are abandoned cars on property,
abandoned boats. Just plain junk.

Q. The junkyard that is open to the public, where is

that located?

B. That is on the northern most parcel of Coycte
Springs. It is now for sale.

Q. 1Is there a business sign or a sign?

A. No, there isn't.

Q. How do you know it is open to the public?

A. You see about forty abandoned or used cars on the
property. If you are looking for -- Actually, it is a
known thing in the area. People know that if you go

over to so and so's place, he might have a part that you
need for your vehicle.

Q. Do you know if he advertises?

A. I don't know that.

Q. The hay sales, you said some place is involved in
hay sales?

A. Uh-huh.
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A. They just had -- let's see, what do you call
it -- a huge storage area or a huge amount of hay

stored, with a tarp over it.

Q. Do you know the owners of that property?

A. Well at that time, it was the Gardners. They did
the hay sales. They no longer do it. At the time that

we purchased the property, they were doing the hay

sales. But since then, they are no longer doing that
and a man named Wylie, his rame is Wylie. He does havy
sales.

Q. Is that a surname?
A. I don't know if it is his first name or his last
name.
Q. Is that open to the public?
A. He advertises and you can -- In fact, we have
bought hay there for our horses.
Q. Where does he advertise?
. He advertises in the Lonesome Valley Newspaper.
. Have you ever seen any of his ads?

A
Q
A. Yes, I have.
Q Do they advertise that he will deliver the hay?
A

. I believe so.

Q. Does he advertise that people can come out to the

property to get it?
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A. I'm not exactly sure what .the advertisement says.
He will deliver if you purchase ten bails or more.

Q. When you purchased hay from him, did he deliver?

A. Yes, he did.

Q. Each time that you've purchased hay from him, has

he delivered?

A. We've only purchased one time from him.

Q. Okay. The llama ranch or the llama farm --
A. 1It's a ranch. It is called A Llama Ranch.
Q. Ok3y. Where is that located?

A.

It's at the corner of Turtle Rock and Coyote
Springs Road.
Q. Do you know who owns ﬁhat property?

A. Bill Jensen and his wife owned it at that time.

. Since then, they have divorced but he still has llamas.

Q. Is that ranch open to'the public?

A. I believe it is. I took my grandson there
several years ago to show him thelllama and while we
were there, a lady came to the property to buy wool and
Ms. Jensen took us into a room where she stored the wool
from the llama and this customer chose the color that
she wanted and bought it while I was there.

Q. Is that the only time that you've ever seen or
have personal knowledge of someone purchasing from the

llama ranch?
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A.

Q.

you recall what was stated, what was being advertised?

A.

It -is. . S

Does she sell her llamas, do you know?

She advertises them.

Okay. Have you seen her advertisements?

Yes, I have.

Where has she advertised?

In the Lonesome Valley Newsletter.

The Lonesome Valley Newsletter?

Yes.

Is that the same as where you saw the hay sales?
Yes.

When you say newspaper or newsletter?-

It is a ten- or twelve-page pamphlet.

Do people subscribe to it?

No.

Something that is just dropped off at area homes?
It is mailed to your home.

In those advertisements for the llama ranch, do

The llamas I believe, but I'm not sure.

Llamas to sell or llamas to view, kind of like a

No. It is for selling them.

Anything else that you can recall?

No.
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.- Q. In terms of the businesses that were in that
subdivision at the time that you purchased, have there
been new businesses that have started?

A. There have, but I do not have any time frame for
them.

Q. Okay. What new businesses?

A. Well there again, I'm not sure because I have to
think about what we saw in 1998 and I'm not really sure
about that junkyard. 1It's there now and I'm not sure
about when we bought. the property.

When I said junkyards, I actually was thinking
about residences with a lot of junk, abandoned cars and
such. The junkyard itself I'm not sure about. So when
you ask me what new businesses are in there, I know that
there are many more businesses, I just don't know when
they came in.

Q. Do you know how many lots comprise the Coyote
Springs Ranch Subdivision?

A. It might be 400

Q. 400 or more lots?

A. I believe so.

Q. Of those, how many would you say have businesses?

A. I'm not sure.

Q. Fair to say less than half?

MR. ADAMS: Object to the form of the
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~guestion.
THE WITNESS: I don't know because when you

say businesses in the home --

Q. (Continued by MS. KIRK:) Well just under your
definition of business.

A. I'm not sure how I defined business with you
before.

Q. Neither am I.

A. Pardon?

Q. Neither am I. Do you want to take another stab at
it?

A. No. I'm sure the girl has it on her records. We

talked about businesses in the homes and I have wondered |
about those kind of activities because I know they exist
in Coyote Springs.

Q. Do you have personal knowledge of any business
being conducted in a home?

A. There are -- I've been told about some. But

_.personally, no. I have been told about some.

Q. Who told you?

A. My neighbor.

Q. Which neighbor?

A. Wendy Chagnose.

Q. What was the last name?

A. Chagnose.
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Q. And what has she told you? e

A. About some people that have businesses in their
home.

Q. Well anything in particular that you recall?

A. Not really.

Q. Ma'am, I'm handing you what has been marked as
exhibit number three. 1I'll represent to you that it is

a copy of the recorded Declaration of Restrictions on
the property. I'll give it to your attorney to look at
first.

MR. ADAMS: 1Is there any copy of that that
doesn't have that blanked out?

MS. KIRK: That's a problem, no. Prior
counsel -- off the record by the way.

(Whereupon a brief discussion was held off the

record.)

Q. (Continued by MS. KIRK:) Ma'am, turning your
attention to exhibit number three. If you want to take
a look at that and tell me if you recognize it?

A. Yes, 1 do.

Q. Okay. Could you identify that document?

A. It is a declaration of restriction.

Q. And it is for the Coyote Springs Ranch
Subdivision?

A. Yes.
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Q. And that is where you own property; correct?

A. Well, this one is for a June recording date and
specifies what lots are covered by this document.

Q. Okay. 1Is it your position that the lot that you
own is not covered by that June --

A. It is covered by this one.

Q. Okay. Returning your aﬁtention to exhibit number
three, ma'am, is that the document that you would have
received from Waneta Offerman?

A. It is probably the same one.

Q. In 2001 I think you said?

A. Yes.

Q. Any reason to suspect it's not?

A. None whatsoever.

Q. After you received it from Waneta Offerman, did

you review it?

A. Yes, I did.

0. Did you understand it?

A. I hope so.

Q. Okay. Approximately in 2001 or 2002, do you
recall meeting with some of your neighbors at the
church?

A. Yes, I do.

Q. Do you recall when that happened?

A. It was in March of 2003.
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Q. "What was the purpose for that meeting?
MR. ADAMS: Object to the form.
0. (Continued by MS. KIRK:) You attended; correct?

A. Yes, I did.

Q. Who was present?
A. Bob Launders was the man in charge of the
meeting. He conducted the meeting. My husband and I \

were there and a lot of people that I didn't know. I
don't believe I could just tell you the names of all the
people that were there. I could tell you some of them.

Q. Just briefly, if you could, those that you
remember.

A. Charlie Hildebrandt. He owns Mountain Path
Landscaping. He is a property owner in Coyote Springs.
Wendy Chagnose, my neighbor. Mr. Sanders was there.
Mr. Cundiff was there. Dusty was there. Paul Lutes,
Michael Rogers, and we did have a lawyer with us at the
meeting. His name was Nelson Ewing.

Q. Did Mr. Ewing represent you?

A. He came to the meeting with us.

Q. So he was representing you and your husband?

MR. ADAMS: Object to the form.
Q. (Continued by MS. KIRK:) Was he your attorney?
A. We had asked him to come to the meeting. We

didn't know what the meeting was about, other than to
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.get rid of the nursery.

Q. How did you find out about the meeting?

A. We saw it advertised in the Lonesome Valley
Newsletter.

Q. And you said Bob Launders conducted the meeting
or was in charge of it?

A. Yes.

Q. Do you recall anything about the announcement in

the newsletter, anything in particular?
. I have it someplace.
. You still have it?

A

Q

A. I'm sure I do.
Q Did anyone call you concerning the meeting?
A

No.

Q. Okay. And it is your understanding that the
purpose of the meeting was regarding the nursery?

A. Well actually, I believe that notice said, now
that I think about it, it was to discuss the nursery up
front. Mind you, there is a nursery further north. But
this meeting was to discuss the nursery up front.

Q. And what did you take that to mean, up front?

A. Well, we are near the front of the Coyote Springs
Ranch.

Q. Okay. What occurred at that meeting?

A. Mr. Launders started the meeting by presenting a
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lot of maps and defining these CC&R's as having been
recorded at three different times. They were recorded
in June of 1974 for certain properties. Then they were
recorded in July of 1974 for other properties. They
were recorded in December of 1974 for more properties,
all contained in the Coyote Springs Ranch. He made a
point of saying that if you resided in a June recorded
date, you could not sue a homeowner in a December
recording date.

Q. Sue for what?

A. For any reason. Because in number nineteen here,
it says that --

Q. That is a bad copy, ma'am.

A. It says that any person can sue any other person
for anything but you had to stay within your unit, so to
speak. The meeting discussed water and went back and
forth about water for a while until someone said we
can't get them on the water, so let's get them on the
CC&R's.

Q. Do you know who said that?

A. No, I don't.

Q. Do you know who they were referring to when they
said that?

A. I'm sure they were referring to me.

Q. But otherwise, your name wasn't used; was it?
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A. Not in that sentence. But at some point.in the
meeting, Mr. Launders did ask my husband and I if we
would like to respond to anything.

Q. Did you?

A. At the meeting?

Q. Did you or your husband respond?

A. I remember saying something about -- I did
respond. I'm trying to think of what I said. It was a
fairly hostile meeting and I know that Mr. Launders
asked me a question or asked us a question at some point
and Mr. Ewing, the lawyer, objected to his question and
so we couldn't respond to that. I'm just trying to
remember -- Oh, I think I do remember.

Someone asked us why we didn't buy property, buy
commercial property elsewhere. I responded by saying
that we had driven the area many many times. We saw no
evidence of any rules or regulations and felt like
growing plants in that area would fit in with the area,
in general.

Q. Do you recall saying anything else at the
meeting?

A, I really don't. I really didn't say much of
anything.

Q. Do you recall your husband saying anything at the

meeting?
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.. A, He did not.

Q. He didn't say anything or you don't recall
anything?

A. My husband, he didn't say anything.

Q. Okay. Do you recall who it was that asked you
that question?

A. I believe it wasn't Mr. James, because he wasn't
there. It was either Mr. Cundiff, I think, or Mr.
Sanders. I didn't know one from the other at that time.

Q. Okay.

(Whereupon, deposition exhibit four is marked.)

MS. KIRK: Any objection?
MR. ADAMS: No.

0. (Continued by MS. KIRK:) Ma'am, marked for
identification purposes is exhibit number four. I will
represent to you that is a copy of the answer that we
received to the first amended complaint from your
attorney.

I would ask you to go to the last page of that
document. It is captioned verification. 1Is that your
signature appearing at the bottom, ma'am?

A. It is.

Q. And you are verifying under penalty of perjury
that you have read that answer?

A. Yes, I have.
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Q. And that it is true. and correct, to the best of
your knowledge?

A. It is that.

Q. Okay. If you want to go through, just ever so
briefly, is that to the best of your recollection a true
and accurate copy?

A. It is.

Q. I would like to direct your attention to -- It's
actually paragraph seven on page two. There are some
denials- that are made as to certain allegations
contained in our complaint. I realize that you don't
have our first amended complaint in front of you. I
will represent to you though that allegation number ten
that you denied states, and this is a quote, "Defendants
had notice of the Declaration of Restrictions and the
Covenants contained therein at the time of purchase of
their real property. Said declarations having been
recorded."

Okay. That was the allegation and --

A. ‘That we have a copy of them or --

Q. No. That you had notice of them because they
were recorded. Can you tell me what your factual basis
is for denial of that allegation?

A. I didn't know about them.

Q. Okay. You do admit though, ma'am, that exhibit
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number three pertains to your property;..correct?

A. That's correct.

Q. And as far as you can tell, based upon that
document, that was recorded in June of 1974; correct?

A, Yes.

Q. All right. Ma'am, in your answer that you
verified, you also denied, specifically stated at

paragraph number five in your answer, it is at the

bottom of the first page. If you go to the second line,

it is referring to the Declaration of Restrictions and

it says that you deny that the subject Declaration of
Restrictions encumbered your property.
Do you see that language there?

A. Yes, I see that.

Q. What is your factual basis for denying that the

Declaration of Restrictions do not pertain to your

property?

MR. ADAMS: 1I'll object to the form of the

guestion.

THE WITNESS: We got a copy of them in 2001,

right, and that is when we got a copy of them. After we

read them, we could see that they do not apply to us.

Q. (Continued by MS. KIRK:) You are saying that the

declarations don't apply to you because you are not

violating them?
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A. I didn't say that. - i -

Q. Okay.

>

I said that they don't apply to us.

Q. Why don't they apply to you?

A They can't apply to us if ninety-nine percent of
the properties in there are also viclating them.

Q. Okay. What violations are you referring to that
comprise ninety-nine percent?

A. Well, our mobile home is more than eight inches

above ground.

Q. Okay. Is it a mobile home or motor home?

A. Both.

Q Do you also have a motor home there?

A Yes, we do.

Q. So you have a motor home and a mobile home?

A Yes.

Q Okay.

A But the mobile is more than eight inches above

ground, which is a violation,

Q. Can you tell me what paragraph it is that the

violation occurs?

A. It is number six, part B, no. That 1is twelve
feet -- There it is.

Q. Not more than eight inches above ground level?

A. Yes.
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Q.

covenant?

A.

are out there or more.

Q.
A.

can.

Q.

violations in your subdivision?

A.

Q.

A.
months.

Q.

you kept any documents or written anything down?

A.
Q.

photos

Michael Bourke.

A,

And yours is six?

No. Ours is about a foot and a half above ground

Okay.
That is a wviolation.

Okay. Who else is violating that particular

Probably fifty percent of the mobile homes that

Have you conducted an independent review?

Not on that particular violation, but I certainly

Well have you conducted any independent review of

Absolutely.
Okay. When did do you that?

I've been doing that steadily for the last six

Do have you any recorded documents, meaning have

I have photos.
Okay. You have photos. Did you provide those

to your prior attorney? I believe his name was

Yes. Mike had those and he gave them to Mr.
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Wilhelmsen when we were here for mediation. Mr.
Wilhelmsen kept them for a while and did return them at
some point in time.

Q. Any other documents that you have concerning
that?

A. It would just be photos.

Q. Did you go down and write out addresses?

A. I have parcel numbers that go with the photos.

Q. So the photos with the parcel numbers are the
extent of your documentation concerning violations, your
independent investigation regarding violations?

A. That's correct.

Q. You said ninety-nine percent of the property

owners are in violation of these covenants?

A. That's correct.

0. Could you tell me which numbered paragraph is
violated?

A. Well, we could start with number one.

Q. Okay. You say that there are violations of that?

A. I'm not sure about number one. I thought it was.
It is number three. There are violations of number
three, of number two, number five, number six, part -- I

don't have A on this paper, but I think it is A. The

letter is missing.

Q. Yeah. I think the top line has been cut off.
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. A. A and B and C and D.and E, -number nine, number -

eleven, number fourteen, number sixteen, and maybe all

of them. I just would have to have more time to study
them.
Q. Okay. With respect to paragraph one on page one,

I'm not sure I got your answer as to whether or not
there were violations.

A. Number one is violated.

Q. Aside from yourself taking photos of the area,
have you had anyone else conduct a review or
investigation of violations of the CC&R's in the
subdivision?

A. Did you say do I know of anyone?

Q. Well have you asked anyone? Have you requested
anyone to do that on your behalf?

A. No, I haven't.

Q. Do you know anyone else who has conducted an
investigation into violations in the area?

A. I do.

Q. Who?

A. I don't know that I need to tell you who.

Q. Was it an attorney that was working for you that
did it?

A. No. It was a homeowner.

Q. Okay. I'm not aware of any privilege that --

LOTT REPORTING, INC./928.776.1169




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

® ® 108

MR. ADAMS: .. You can.answer that guestion. -
That's fine.

THE WITNESS: It was a homeowner named Al
McRoberts and he was involved in a lawsuit over his
property there in Coyote Springs. He himself compiled a
very elaborate and extensive collection of photos of the
properties in the area.

Q. (Continued by MS. KIRK:) Does he still reside in

the area?
A. He still owns the property.

Q. Okay. But he is not currently living there?

A. He does not.

Q. Did you get in touch with him or did he contact

you?

A. I believe he came to our property first.

Q. Do you know when?

A. Because he had been in a lawsuit over his
property. He wanted to subdivide his property into

five, two-acre parcels and he came to our property
thinking that that is what we were going to do.

Q. Do you recall when he came to your property?

A. No, I don't.
Q. Not even the year?
A. I don't have a clue.

Q. Did he give you a copy or did you obtain a copy
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of his report?
A. He tried to give it to us but he couldn't find it

at the time so I don't have a copy of his lawsuit.

Q. Not his lawsuit, his --
A. His pictures?
Q. Yes.

A. I don't have those either.
Q. Okay. Do you know whatever happened with his
lawsuit? Did he ever tell you?
MR. ADAMS: Can we go off the record?
MS. KIRK: I'm not familiar with it. We're
off the record. .
(Whereupon, a brief discussion was held off the
record.)
Q. (Continued by MS. KIRK:) Ma'am, where is Mr.
McRoberts now?
A. He is in Phoenix.
Q. Do you have a phone number for him?
A. I do at home.
But you have one for him?

. Yes, I do.

I don't think so.

Q
A
Q. Do you also have an address for him?
A
Q Okay.

A

I have his business card.
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Q.. All right. What property does he own in the
subdivision?

A. He owns the property directly across from the
Weir Stables, to the south.

Q. Do you know what street that is on?

A. It is on Kelly Road.

Q. One more time?

A. Kelly Road.

Q. Okay. Ma'am, let me just have this marked as an
exhibit, as soon as I can get my hands on it.

(Whereupon, deposition exhibit five is marked)

MR. ADAMS: No objection.

Q. (Continued by MS. KIRK:) Ma'am, turning your

attention to exhibit five, is that your signature at ‘the

bottom of the page?

A. It is.

Q. Do you recognize that document?

A, I do.

Q. What is it, ma‘'am?

A. It is a letter of intent.

Q. Did you author that document?

A. I did.

Q. Who are you sending it to or providing it to?

A. It is Yavapai County Planning and Zoning Office.
Q.

Did you send that document to them?

LOTT REPORTING, INC./928.776.1169




.10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

L o 111

A. I did.

Q. And what was your purpose in writing that letter?

A. I wrote it because they asked for it.

Q. Okay. How did it come about that they asked for
it?

A. I'm not sure about that.

MR. ADAMS: Object to the form of the

question.

Q. (Continued by MS. KIRK:) Who is they?

A. Did I just say they?
Q. Yeah. You said they requested it?

A. They asked for it, I suppose I should have said

he.
Q. Okay. Who is he?
A. He could be anyone in that office. It could be

Doug Reynolds, but I'm not exactly sure. Someone in

that office asked me to write this.

Q. And by office, you are referring to the Yavapai
County --
A. Planning and Zoning Office.

0. Did you contact them?

A. I did not.

Q. Okay. So planning and zoning contacted you?
A. Yes.
Q. Sometime in summer of 2002; is that correct?
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A.

Q.

question.

intent.

Q.

want you to write a letter of intent?

they wanted to put it on the website, now that I think

about it.

Q.

any application?

A.

Q.

increase the number of trees on your property at that

time?
MR. ADAMS: Object to the form.
THE WITNESS: It had nothing to do with any
of that. It was for their website, as I recall.
Q. (Continued by MS. KIRK:) Did you ever go on

their website?

A.

Q.

Yes.

And what was the purpose of them contacting you?

MR. ADAMS: Object to the form of the

THE WITNESS: To ask me to write a letter of

(Continued by MS. KIRK:) Okay. Why did they

MR. ADAMS: Object to the form.

THE WITNESS: I'm not sure. But I think

(Continued by MS. KIRK:) This was not part of

It was not.

This was not part of a request that you would

I have never looked on their website.

Was that the last time you had a discussion with
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anyone at Yavapai County Planning and Zoning?

A. I really don't know.

Q. Ma'am, if you'll recall immediately prior to our
lunch break your attorney and I had a discussion
regarding a particular document that you had prepared or
had looked at while you were testifying. 1In preparing
that particular document, did you rely on any --

MR. ADAMS: 1I'm going to object. That is
attorney client privilege. Don't answer.

MS. KIRK: You are instructing her and you
haven't heard the rest of what I want to say. My
guestion is what documents did they look at, if any, to
prepare what she prepared on that one page.

MR. ADAMS: That's fine. You can answer
that.

THE WITNESS: I had to look for the invoices
that matched the dates for what I put on that
chronological order of events.

Q. (Continued by MS. KIRK:) Did you find an invoice
for every date that was listed?

Yes, I did.

Any other documents that you used?

S

No.

Q. Going back to the meeting that was at the church

that you testified to, what was the result of that
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meeting, if anything? - .-
A. I believe the people that were in favor of

pursuing our activity there in Coyote Springs planned to

meet again with Mr. Launders.

Q. And on what do you base that?

A. Because that's what they discussed in the
meeting.

0. Okay.

A. People that were interested and concerned about

our activity wanted to talk more about it.

Did you ever attend any other subsequent meeting?

I did not.

Were you ever aware of any subsequent meeting?

. No.

o oY O ? O

The wholesale store that you have or the
wholesale site, I should say, is that under the name of
Prescott Valley Growers?

A. Yes.

Q. It has a sign?

A. There is a sign on the property.

Q. And your retail location on Highway 69, does it

have a sign?
A. Yes, it does.
0. What does it say?

A. Prescott Valley Nursery.
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Q. Does Prescott Valley Growers have a -business Tt
license?

A, Yes, we do.-

Q. And with whom? What government agency?

A. With the Town of Prescott Valley.

Q. And your retail site, does it have a business
license?

A. Yes, we do, with the Town of Prescott Valley.

Q. Did you make applications for those business
licenses?

A. I think my son Alan applied for the first license
many years ago for the wholesale yard. We actually
neglected to get a license for the retail nursery, never
even thought about it until just in the last year or so
the town asked us to get a business license for the
retail store.

Q. Okay. Do you have copies or have you maintained
copies of those applications?

A. I don't have the applications. I have the
licenses.

Q. Okay. The motor home that you have on the
property, I just want to clarify ma'am, who lives in
this motor home?

A. No one.

Q. No one. What is it used for?
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- For recreational purposes. -*-

. Is it titled to you and your husband?

A
Q
A. Yes, it is.
Q. ©Okay. 1Is it there twelve months out of the year?
A. It is.
Q. How long has it --

A. It is there when it is not in Scottsdale.

Q. And how long is it parked there at Coyote
Springs?

A. As long as my husband is there.

Q. Sc while you are living here part-time; is that
correct?

A. No. We don't live in that motor home at all.

Q. No. I meant while you are living at the Coyote

Springs residence, the motor home is there with you?

A. It is as long as he is there.
Q. Okay.
A. It goes wherever he goes.

Q. Okay. And you may or may not go with it; is that

correct?
A. True.
MS. KIRK: Okay. I have nothing further at
this time. Thank you. I don't know if your attorney

wanted to ask you a few questions on the record.

MR. ADAMS: Just a few.
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m——

MS. KIRK:. Which may make it subject to ’
redirect.
EXAMINATION

BY MR. ADAMS:

Q. Catherine, you remember Ms. Kirk asking you what
you recall to be a business?

A. Yes.

Q. Do you consider the United Way or Salvation Army
to be a business?

A. I would.

Q. .Why_are they a business, in your view?

A. They accept donations of all kinds; food,
clothing, money. They in turn provide services to
people and that makes them a business.

Q. Well, would you liken that as to what a church

does?
A. Yeah. Very much so.
Q. So on that basis, you would consider the church

to be a business even though it may be characterized as
a nonprofit corporation?

A. Right.

Q. Okay. During your direct examination you were
asked a number of questions regarding what you perceive
to be violations of the CC&R's and properties that you

observed and those violations. Do you recall those
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questions?,.

A. Yes.
Q. And during your direct examination you had
mentioned junkyards and a llama ranch. Are you aware of

any other type of activities out there concerning

vehicles?

A. Absolutely.

Q. Tell me some of the other businesses that you are
aware of as to vehicles? |

MS. KIRK: Object to form. Go ahead and
answer, if you can. |

THE WITNESS: There is a full-fledged
mechanic shop in Coyote Springs, with a two bay garage
and many of the Coyote Springs residents have their work
done at that garage. It is owned by Curtis Kinchloe.

Q. (Continued by MR. ADAMS:) Are there any other
farms or ranches out there with animals, other than
llamas that you have observed?

MS. KIRK: Object as to form-.

THE WITNESS: There are two alpaca farms
that I know of, and there is a goat farm. Actually,
those people raise border collies that are supposed to
be used in the herding of sheep.

There is a produce company, Jose's Produce

Company. He has many many goats on his property. I
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1] always call that a goat farm, but of course he has his
2 produce business that he operates off that property. In
3 fact, he has the produce section at the swap meet in

4 Prescott Valley. The big fruit and vegetable stand at
5 the swap meet belongs to Jose.

6 Q. (Continued by MR. ADAMS:) Where did you meet

7 with Mr. Launders?

8 MS. KIRK: Object as to form. Which time?
9 THE WITNESS: We met with him in his

10 Prescott Valley office.

11 Q. (Continued by MR. ADAMS:) Was it during the day?
12 A. I think it was one o'clock in the afternoon was
13 the time.

14 Q. How long did you meet with him?

15 A. A good thirty or forty minutes. It could have
16 been an hour.

17 Q. And that was prior to the time that you did any
18 of your improvements to your property; correct?

19 A. That was before we had even put up a fence. I
20 think that the neighbors knew that we owned property
21 elsewhere and were concerned about us owning that

22 property.

23 Q. Was that meeting with Mr. Launders before or

24 after the meeting that he conducted at the church?

25 A. It was long before.
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.Q. And did he give you any reason to believe during
the meeting with him that you would not be able to do or
use your property for what you are currently using it?

A. He never did.

Q. So what understanding did you leave his office
with?

A. I felt that he was untruthful by denying the
existence of the Weir Racing Stables, for one thing, but
I felt that he gave us the go ahead to do what we
planned to do and I still didn't know what it meant to
anyone out there. I still had never seen these CC&R's,
didn't know that people could just attack each other out
there for any and all reasons. I hadn't seen them and
vyet here I was getting permission from this fellow who
lived out there to go ahead and do what I wanted to do
and I still didn't know why I needed anybody's
permission.

Q. Okay. Would it be accurate to say that you felt
comfortable proceeding with what you used the property
for after you met with Mr. Launders?

A. I did. I certainly did.

Q. You didn't have any doubt in your mind after
meeting with Mr. Launders because he was an attorney; is
that correct?

A. Right.
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Q. And as-an .attorney and as someone who lived in
that community, you felt like you could rely upon what
he told you; correct?

A. I thought that he was giving us advice based upon
the fact that he was a lawyer. That's why we went
there.

Q. If you would please pull up exhibit number four.
Ms. Kirk specifically referenced your denial of
paragraph number ten of the complaint. Do you recall
those questions?

A, I think so.

Q. And specifically she referred to the complaint
allegation wherein they allege that you had notice of
the CC&R's prior to the time you purchased the property
and that is the allegation; correct?

A. Yes.

MS. KIRK: I object to the form. That is
not what I asked her and that is not the paragraph I had
her read.

MR. ADAMS: Why don't we go back toc that
portion of that, if you are going to dispute what you
asked. Can you find -- Well, you haven't provided me
with a copy of the complaint.

MS. KIRK: It is not my fault you didn't

come prepared.
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- MR. ADAMS: It is common courtesy to provide
other attorneys with copies of the exhibits.

MS. KIRK: Just kind of like what you did
earlier. I understand your understanding of what common
courtesy is.

MR. ADAMS: Do you remember the question
that she asked regarding paragraph ten? Can you read
it?

(Whereupon, the requested portion of the record is
read back.)

0. (Continued by MR. ADAMS:) Does that' refresh your
recollection of the question?

A. Yes, but didn't I answer it?

MS. KIRK: Yes, you did.

Q. (Continued by MR. ADAMS:) 1Isn't it true that you
didn't have notice of the CC&R's at the time you
purchased the property because it was your understanding
that the CC&R's have been abandoned?

MS. KIRK: Objection as to form.

THE WITNESS: That's true.

MR. ADAMS: I have no further questions.

EXAMINATION
BY MS. KIRK:
I have a couple redirect. Ma'am, what do

you mean when you testify that you believed, in response
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to. your:counsel's last question, you believed that the
CC&R's had been abandoned?
A. That is after I read them.

Q. Okay. But what do you --

A. What time are we talking about here?

Q. When you --

A. I said I believed they had been abandoned.

Q. When did you form that belief?

A. After I read them.

Q. When was that?

A. 2001, after I received a copy of them from Waneta
Offerman. We sat down and read them. I firmly believed

that I was not violating them and that they had been
abandoned and that they simply do not apply.

Q. What do you mean when you say abandoned?

A.- Abandoned means to say that a rule has been
abandoned. That is what we are saying here. A certain
rule or regulation has been abandoned means that it has
been violated, but the violating of it has abandoned it.

Q. Would yocu say that the Coyote Springs Ranch
Subdivision is residential?

A. I wouldn't know.

Do you know what a residential area is, ma'am?

Q
A. Yes, I do.
Q

Would you say that the Coyote Springs Ranch
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. Subdivision is a residential area?

MR. ADAMS: Object to the form.
THE WITNESS: It may have been intended to

be a residential area, but it is no longer residential.

Q. (Continued by MS. KIRK:) What is it then?

A. It is agricultural, commercial, industrial and
residential.

Q. Okay. Which of those is the predominant one, in

you opinion?
A. Agricultural.
" Q. Which is second?
A. Commercial. Industrial would be third and
residential would be last.
Q.. And what do you base that, your opinion?
A. It is my own opinion.

Q. Right. And what do you base that opinion on,

ma'am?

A. On my views of the area.

Q. Okay. Do you know how many homes are in the
area?

A. I do not know.

Q. Do you know how many people live in that
subdivision?
A. No.

MR. ADAMS: Objection. Asked and answered.
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" alpaca farm there?

Q. (Continued by MS. KIRK:) Not as- td how many
people lived there. You had testified on your
attorney's cross that there is a full-fledged mechanic's
shop in the area?

A. That's true.

Q. Do you know the name of that business?

A, It is Coyote Kirk's Auto Repair.

Q. Okay. And you had also said that there is an

A. Yes.

There is more than one?

There are two.

Are they both owned by the same individual?

No. They are not.

Why do you say that those farms are businesses?
. Because they buy and sell alpacas.

. And on what do you base that, ma'am?

. I've talked to those women that own those farms.

. Okay. What are their names?

o0 ¥ O »®» O ¥ O > ©

The newest farm is a limited liability
corporation and it is owned by Carry Decker, I believe.
The other alpaca farm is called Arizona Alpacas. That
is owned by Noreen -- I can't remember her last name.
She is registered with the Arizona Corporation

Commission as a business.

LOTT REPORTING, INC./928.776.1169
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.Q. Did.you look that up?

A. Yes, I did.

Q. Why?

A. To prove that she is a business.
Q. When did you do that?

A. A year ago.

Q. Is that how you also found out about the other
farm being an LLC?

A. No. We have visited these people.

Q. And what business do they conduct?

A. Well, we visited Ms. Decker and there farm is

called Tranquil Farms, I think. I have her business

card.

Q. What do they buy or sell?

A. Alpacgs.

Q. The goat farm, is that the same --

A. Well, that is actually a produce company.

Q. I was going to say is that the same as Jose's
Produce?

A. Yes. That is a produce company.

Q. On what basis -- That is your personal knowledge

that that business is going on?

A. Jose has told me so.
0. Do you know Jose's last name?
A. I believe it is Coronza, but I'm not sure.

LOTT REPORTING, INC./928.776.1168
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Q. Your meeting .with Bob Launders at his office*that
your attorney was asking you about, did you take any
notes during'that meeting?

A. I did not.

Did your husband?
He did not.
Did you see if Bob Launders did?

Did Bob Launders take notes?

Q.

A.

Q.

A.

Q. Did you see if he did?
A. I don't know.

Q.- Any other businesses in the subdivision?
A.

There are lots of them. Did you want me to go
through all of them?

Q. Well, just in terms of types. I had asked you
about some and apparently when your attorney asked,
there were some more that you knew about. Are there any
more?

A. There are a lot of them. There's Mr. Murphy's
Breeding Farm.

Q. What do they breed?

A. He breeds quarter horses. There is the

Dependable Dutchman. He is an independent contractor
with a huge barn on his property. There is a sign
company. They make signs in their garage. I don't know

the name of that business, but it is a sign company.

LOTT REPORTING, INC./928.776.1169




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

o ® 128

Another -- There is a Lonesome Pine Ranch. .-That-is
owned by Mr. Firby. He trains race horses.

There is a dump truck service called the Circle S
Dump Service, I believe. There is a highbred wolf farm.

Q. What is a highbred wolf farm?

A. They have lots of wolves in pens.

Q. Do they sell the wolves?

A. I don't know. They just have a lot of wolves on
the property. There's the Double Eagle Breeding Farm.

Q. Right. You --

A. I mentioned that one. There are properties that
have been split down to five acres, which is a violation
of the CC&R's.

Q. I'm just asking about businesses, ma'am.

A. Okay. There are -- There's a Christian school
across from the Christmas tree farm. It may no longer
be operating, but it was there. There was a man that
had a solar energy business on forty acres. He built
solar things to put on people's houses. He did that for
fifteen years on that property. I'm not sure. There
are a lot of businesses out there in the homes, which
are actually a business, except that I haven't really
delved into those particular businesses. There are

probably more.

Q. I'm sorry, I couldn't hear a word of what you

LOTT REPORTING, INC./928.776.1169
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said? - I PR

A. There are probably more.

MS. KIRK: I have no further questions.
EXAMINATION
BY MR. ADAMS:

Q. Just one follow up question. 1In 1998 when you
purchased the property, you drove around the
subdivision; correct?

A. Yes.

Q. And at that time you observed all these business
activities that were ongoing; correct?

A. Yes.

Q. And what did that lead you to believe?

MS. KIRK: I am going to object as to form.
THE WITNESS: That it was a
do-your-own-thing area.

Q. (Continued by MR. ADAMS:) So based upon that,
you perceived that you didn't have any restrictions of
your use of the property; correct?

A. Right.

Q. And that belief was confirmed when you talked to
Mr. Launders, who is an attorney and who lived in the
same subdivision as you did; correct?

A. Yes.

MR. ADAMS: No further questions.

LOTT REPORTING, INC./928.776.1169
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waive?

(Whereupon, the proceedings concluded at 2:28 p.m.,

June 22,

MS. KIRK: ' Read and sign or are you going'to

MR. ADAMS: We'll read and sign.

2004.)
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REPORTER'S CERTIFICATE .

STATE OF ARIZONA : COUNTY OF YAVAPAI

I, Ashlee Mangum, Certified Court Reporter #50612,
Registered Professional Reporter, State of Arizona, do
hereby certify that previous to the commencement of the
examination, CATHERINE COX, was duly sworn by me to
testify truthfully; that the said deposition was taken
in machine shorthand by me at the time and place
aforesaid and was thereafter reduced to typewritten
form; that the foregoing is a true and correct
transcript of my stenotype notes thereof; and that
signature was requested.

It is further certified I am no attorney, nor
counsel, nor in any way connected with any attorney or
counsel for any of the parties to said action, nor
otherwise interested in the outcome of this action.

IN WITNESS WHEREOF, I have affixed my signature this

ASHLEE MANGUM "——'é ; S~
CERTIFIED COURT REPORTER\#50612

Registered Professional Reporter
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. Eligibility

To be eligible for agricultural classification, property must meet specific criteria
in the following areas:

A. Use
B. Expectation of Profit
C. Functional Contribution

A. Use

1. The primary use of the land must be for agricultural purposes. Ownership

alone does not qualify property for agricultural classification. The primary
determinate is use.

2. The land must have been in active production for at least seven of the ten
years prior to application.

There are seven conditions that may provide exception to the 7/10 rule.
These'are not hard and fast exceptions but will be reviewed on a case-by-
case basis.

a; Property out of production due to "acts of God" tor not more than
twelve months.

b) Propeny participating in a federal program requiring acreage
conservation.

c) Property in a scheduled crop rotation plan.

d) Property which is inactive due to temporary reduction or transfer of
available water supply.

e) Grazing land which is inactive or partially inactive due to reduced
carrying capacity or generally accepted range management practices.

f) Land to which a feedlot or dairy operation has been moved if it has
been moved from a location which previously qualified.




g) Property approved by the county assessor for unusual conditions.
Department of Revenue must also approve.

B. Expectation of Profit

There must be a reasonable expectation of operating profit, exclusive of land
cost, from the agricultural use of the property. The test of "reasonable
expectation of operating profit" is whether a prudent rancher of farmer is
managing or operating his unit similar to other experienced and successful
ranchers or farmers and reasonably expects to make a profit in a reasonable
period of time. There are eight relevant factors included in the test:

1.

The manner in which the operator carries on the agncultural activity. The
operator must:

a) operate in a businesslike manner
b) maintain complete books and records

c) manage substantially similar to other agricultural activities that are
profitable

The expertise of the operator or his advisors. Expertise is demonstrated
by:

a) extensive study of accepted business practices
b) consultation with experts

The time and effoit expended by the operator in carrying on the
agricultural activity. £vidence would be:

a) how much personal time and effort is devoted to agricultural activity
b) withdrawal from another occupation to devote time and energy to
agricultural activity

c) the employment of competent and qualified persons

The success of the operator in carrying on other agricultural activities in
the past.

. The operator's history of income or losses with respect to the agricultural

activity. Losses that may not be indicative:

a) initial or start up losses

b) sustained losses brought on by unforeseen or fortuitous circumstances

such as drought, fire and weather. Income over a series of years would
be indicative.




6. |f operating profits are earned only occasionally, the amount of the profit,
the relationship of profits to loses in both amount and frequency as well as
the return on investments could indicate profit expectations.

7. The financial status of the operator. Substantial income from sources
other than the agricultural activity may indicate that the activity is not
engaged in with a reasonable expectation of profit.

8. Elements of personal pleasure or recreation. Agricultural property owned
strictly for personal motives such as lifestyle or recreational opportunities
would not be indicative of profit expectation.

C. Functional Contribution

Noncontiguous parcels must be managed or operated on a unitary basis and
each parcel must make a positive economic contribution to the agricultural
unit. Contribution may be through common management that allows more
efficient use of labor, machinery or equipment. Noncontiguous parcels may

also contribute by providing a water supply needed to supplement the primary
agricultural property.

Noncontiguous parcels may be owned or leased by the operator. In general

they must be fenced, have an independent water source and ingress and
egress.

il. Qualification
Agricultural activity ar:3 size requirements:
A. Cropland
1. Atleast 20 acres

2. Land cultivated for crops that are harvested once a year such as cotton or
with root systems that remain intact to produce another harvest like alfalfa.

B. Permanent Crops

1. 10 or more gross acres
2. Plants or trees which produce a crop and are perennial.



C. Grazing Land

1. Large uncultivated acreage utilizing natural forage.

2. Sufiicient gross acreage to provide carrying capacity to support 40 animal
units.

(See Additional Information Section V.)
D. High Density

1. No minimum acreage.

2. Intensive use through comparatively large amounts of labor or capital per
unit of land.

(See Additional Information Section V.)
E. Processing of Cotton

1. No minimum acreage.
2. Land used for cotton ginnery is same as high density.

F. Processing of Grapes

1. No minimum acreage.
2. Further processing (after picking) of grapes is high density.

3. Since land use to grow grapes is permanent crop land, wineries may have
several land values.

lil. Filing Requirements
Agricultural Land Use Form (82916)

The owner or the owner's designated agent must file a completed agricultural
use application before the property may be classified as agricultural. Note that
the owner or owner's agent must file the application. The owner may or may not
be the operator. The filing of the form does not alone grant agricultural status.
The other requirements of eligibility and qualifications set forth earlier in these
guidelines must also be met before agricultural status can be granted.




A. When to file an application

The agricultural use application form must be filed by a property owner or his
agent (not the operator).

1. To apply for agricultural classification for the first time. This would include
newly created parcels regardless of previous status on the parent parcel.

2. By the new owner within 60 days of a change in ownership.

3. Within 60 days of a change in use that results in all or part of the property
not meeting qualifications for agricultural status.

B. What must be reported

Parcel number(s) and size.
Type of crops grown.
Number of acres leased and terms of tiie leases.

Affirmation that eligibility requirements have been met.
Number of animal units raised.

ohwNd~

C. Penalties

1. The assessor shall not classify the property, on notice of valuation, as
being used for agricultural purposes if the owner or agent does not file an
application as prescribed above. (Note: the owner may subsequently
appeal as prescribed in A.R.S. 42-221)) '

2. Failure to notify the assesscr within 60 days of a change in qualifications

causes the property to immediately iose agricultural classification and be
valued at non-agricultural full cash value. Owner is liable for additional tax
plus a penalty.

D. Notification

1. The assessor must notify the owner of a property whether the assessor
has approved or disapproved the agricultural classification of the property
on or before the date on which the assessor next mails the owner the
notice of valuation for the property. If the assessor disapproved the

agricultural classification, the assessor shall notify the owner of the reason
for disapproval.




Statement of Agricultural Land Lease (82917) i

A.R.S 42-1615 requires that agricultural land owners, lessors, or agents acting
on their behalf, provide the assessor with a written report of specific lease or
rental conditions for any agreement lasting more that 90 days. The assessor is

obligated to provide a copy of each land lease statement to the Departiment of
Revenue.

A. When to file a statement

The owner/lessor shall file a separate statement for each lease within 3 months
or by January 31, which ever is later:

1. A change in ownership or the lessee of the property or
2. A change in the lease terms and conditions as previously reported or
3. Achange in the use of all or part of the property.

B. What must be reported

The written statement provided to the assessor must include the following
information:

The name and address of the lessor and lessee.

The complete legal description of the property.

The situs address of the property.

The cash or cash equivalent of the lease payments.

The conditions of the lease. including the relationship of the parties.

The lessor expenses associated with the property, excluding land cost and
interest paid, income tax depreciation, and capiiz! improvements.

ogkwN-

The Statement of Agricultural Land Lease (DOR form 82917) which is available
from the assessor provides for those items mentioned above. The lease form
also requires disclosure if the lessor is related to the lessee, (e.g.: spouse, family
member, etc.). Additionally, various terms of the lease may be disclosed.
Pertinent lease terms may include share crop, partial upkeep, maintenance, or
the responsibility for making minor or major improvements. In some cases, the

cost of making repairs and/or improvements may be attributed to or deducted
from the rental payments.




IV.Valuation

A.R.S. 42-141(A) (5) specifies land classified as agricultural shall be valued by the
income approach. The value is based on the average five year typical net rental
income for comparable properties. Allowable expenses, including sales and property
taxes, are deducted from gross rent to arrive at net cash rental.

V. Additional Information
Grazing Land

For property to be classified as grazing land or ranch property, its primary use
must be livestock grazing on large uncultivated acreage utilizing natural forage.
There are two major qualifications for grazing land. They are:

1. There must be sufficient gross acreage to provide a minimum carrying
capacity of 40 animal units.

2. The property must be stocked with a sufficient number of animal units to
make the operation economically feasible.

Helpful Definitions

Animal Unit - The unit of measure for livestock based upon the amount of forage

required for one 1,000 pound mature cow, either dry or with calf up to six months
of age, or their equivalent.

For example, the following measures are considered the equivalent of one
animal unit:

«One mature beef animal of 1,000 pounds, or

«One and one-quarter horses,’ or

oFive goats, or

oFive sheep

(Note: for weaned beef animals over six months of age but less than 1,000
pounds, the animal unit equivalent may be computed by using the ratio of

average animal weight to 1,000 pounds. For example, a weaned calf of 600
pounds equals 0.6 animal unit.)

! Only working ranch horses can count as animal units. Pleasure horses, racing horses,

breeding horses, boarded horses or any other horses kept for commercial purposes would not
count as animal units.




Carrying Capacity - The measure of the capacity of grazing land to provide
adequate forage to sustain livestock for a given time period. Carrying capacity is
expressed in terms of animal units per section (640 acres) of grazing land per

year. Carrying capacity varies depending on type and quality of forage available
and water supply.

Carrying Capacity in Animal Units - While associated with the Department of
Agricultural Economics at the University of Arizona, Mr. N. Gene Wright
developed a map to exhibit study results of vegetation and grazing capacities.
The Arizona Department of Revenue adopted the "Wright map" as a basis for the
calculation of grazing land usage. This map was prepared primarily for
determining the carrying capacity of land for cattle, but it may serve as a starting
point for all livestock. There might be instances where land is more suitable for
grazing livestock other than cattle, such as goats or sheep. In these instances, a
separate determination of carrying capacity must be made. In all cases,
“economic feasibility” must be considered, as well as carrying capacity.

The map shows the animal unit carrying capacity per section by township for
Yavapai County. The township numbers are arranged vertically. The range
numbers are arranged horizontally, with an east/west locator. The number in the
table for each corresponding township and range is the animal unit carrying
capacity per section for that area of grazing land as defined on the Wright map.

ViOHigh Density Use

High density agricultural use is defined as intensive use of land for production of a
high yield crop or commaodity wherein comparatively large amounts of iabor and
capital are required par unit of land. There is no minimum acreage requiraments for
this classification. To qualify for valuation as high density agricultural land, the
primary use of the land must be for production of a high yield agricultural crop or
commodity. Examples are flowers, ornamental plants, rose bushes, trees (other than
standing timbers) and greenhouses.

Land used for the purpose of raising and breeding animals, raising poultry,
producing eggs, milk products or honey and similar agricultural activities may also
qualify for designation as high density use agricultural land if it is intensively
developed and meets the other statutory requirements. This would include the
breeding of livestock that is other than part of a ranching operation. However, land
primarily used for boarding of horses or other animals or breeding of animals for pet
or recreation use shall be considered commercial property.




ViiOPersonal Property

Beginning with the 1997 tax year, all persons owning taxable agricultural personal
property must complete a personal property statement upon demand by the county
assessor (form 82520A). The statement must be filed annually by May 1, or within
45 days of the date the assessor mails the statement. Personal property includes all
farm and ranch machinery and equipment used in the production of crops, livestock
and on-the-farm processing of feeds. Statements filed with the assessor must

contain full and complete lists of property in the possession and control of the
taxpayer.

Pre-printed forms sent by the assessor contain information based on prior year's
reports in Section 3. The taxpayer should insure that the report is current and a
complete list of all business personal property. Section 5 is used to report any
acquisitions made in the prior year. Section M is used to report commercial livestock
(such as show horses and race horses) and other animals that are not exempt.

For 1997, up to the first $50,000 of full cash value of an owner’s agricultural
business property (Legal Class 4P) will be exempt from property tax. In order to
claim the exemption, the owner or agent must sign the form in Section 7.

ViiI Equine Operations

I. Eligibility

To be eligible for agricultural classification, property must meet specific criteria listed
in this section. These operations are also required to meet the general guidelines,
which cover all agricultural operations.

The operations approved will be placed under the High Density Classification.

A. Use
B. Expectation of Profit
C. Functional Contribution



A. Use

1. The types of equine operations which could be approved under the High
Density Classification

will be based on the following con&derattons

a) Primary use of the land must be for production of a high yield commodity as
defined by the Department of Revenue. It states: “Commodities are defined
as agricultural products that can be transported and sold at market such as
hay, grain, vegetables, cotton and livestock.”

b) An intensive use of the land for production.

¢) Generally the operation incurs a large amount of labor and capital required
per unit of land.

d) The acreage requirements are reflective of the size of the operation, not to

fall below one horse per a half acre.
2. The types of operations which do not qualify are as follows:

a) Property being used for commercial purposes such as:
i) For boarding of horses for other private or business entities.
ii) For use as a dude ranch, trail rides etc.
iii) For breeding and sst2 of commercial stock such as race, show or

competitive horses.

b) Property being used for private or personal use of the property owner or

associates.

3. Mixed Use

Many properties could fall into a combination of the approved and/or

unapproved operations. When this occurs, the Assessor or Assessor’s agent

will determine the actual uses and the percentages of the approved and

unapproved type of operations. If the percentage of approved property meets

the requirements then the classification will be applied and valued appropriately.
(See example at end of packet)

10




B. Expectation of Profit o e

1. Similar to ranching operations, the market will be controlied by the supply and
demand of horses for ranches, racing, show and as a commodity.

2. Due to the market demands adjusting continually, the number of horses in each
category should be supplied at the time of review by the Assessor’s office.

3. New operations filing in the county need to report the number of horses in each
category and supply an income and expense statement while the Assessor is
considering the classification. The type of operation will dictate the number of

years required for the review prior to the determination, but will not exceed
seven years.

C. Functional Contribution

Equine operations do contribute to the overall agricultural community as long as
they meet the definition found in this handout and the general guidelines.

Approval will be granted if the operation meets these guidelines and the general
guidelines.

Mixed Use Example:

An equestrian operation has 50 acres. There is a 1acre homesite, which the market
supports a $10,000/acre value: 20 acres are irrigated pastures, which is valued at
$432/acre: 1.5 acres are used for showing and boarding commercial stock and private
horses, which is valued at $15,000/acre; 1 acre has the barn, tackrooms and
equipment, which is valued at $432/acre; 5 acres are for the training and boarding of
race horses, which is valued at $15,000/acre; 18.5 acres is a turning out area for stock,
which is valued at $432/acre and 3 acres are used for trail rides.

Land Values

Homsite 1 acre @ 10,000 10,000

Commercial 9.5 acres @ 15,000 142,500

Agricultural 39.5 acres @ 432 17,064
50.0 acres 169,564

Land Ratiois 02/10 + 19/25 + 79/16 = 17.59%

Agmanual . doc 12/1/99 (revision)

H
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AGRICUIJURAL LAND USE APRI ICATION

Pursuantto A.R.S. § 42-167, 42-221

+ See the reverse side of this form for complete filing requirements and definitions. ASSESSORS USE ONLY
» omplete Sections A through F. . o . ’ .
. ach a copy of all lease agreements pertaining to any land you own or lease. -Faminit No. _~
= File the TOP TWO copies with the County Assessor in which the property is located.
A rieoate__[ 15/ 300 COUNTY Javepe;
[3 PLEASE PRINT TAXPAYER'S NAME AND ADDRESS C If the land has not been in production for at least 7 of the last 10 years or
Cox, Donald and Cuchetdee if the unit contains less acreage or animal units than the minimum
requirements, provide explanation:
NAME
6750 North Robert Ruad
ADDRESS
Prescott Valley, AZ. 86314 )
CciyY STATE ZiP TELEPHON
D AGRICULTURAL USE PARCELS ASSESSORS USE ONLY
No. Book - Map - Parcel Acres A’,m‘u S:“:r m PUC Approved Denied Reason
1 103-01-141 6.50| Green Hoyse HD lﬂ”? XXX This parcel xn in)l’"l‘.“‘(_w ‘
- ATttt ior]
2 j}EfrTO'f’O‘ 1~ Iﬁf? 1 Ll Hqoss per [deld chrek and
3 proper documertarias
. “\Iil!’%‘:‘T\"‘L' Th:l \l'-l . ’. Y ,
4 is for the 200" valuac:|
5 renr, IRVATYEGE
Ao
6
7
9
10
11
12
E LAND LEASED TO YOU Provide name and address of owner(s) | # of Length of Lease 4
Include any Government Leases . Acres From
F | hereby verify that the above listed properties meet the requirements for agricultural classification.
Signature of Owner or Representative /
7754813
State Board of Appraisal # Date Phone Number
Include a current Agency Authorization (82130AA)
DOR 82016 (8/96) WHITE - ASSESSOR YELLOW - DOR PINK - TAXPAYER
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STATE OF ARIZONA. County of Yavapsi—en L 73701 v'
1 dp herey cortify Hat (he widi's indvinnent was filed and recorded ot the requert of _

o .. L3 .. AD. 1974 a0 [-35. .'glcgk__ﬁ

Page_> .....‘.....G.'.a. :b.ﬂl:_éﬁ e Re~ords of Yavapal County, Araons.

WITNL'S my hond snd officlel seal the doy and yusr Rrvd above wrilten.

PATSY C. JENNEY, Ceunjy Rec
e el h.ialﬁa- e 4 ==
CUYUTE SPRINGS RANCA o

DECIARATION OF RESTRICTIONS

KWW ALL MEX BY THESE PRESENIS:

That Robert D. Conlin und Hergaret Dell Conlin, his wife, and David A. Conlin, Jr.,
husband of Amne Conlin, dealing witk his sole and seperate property, being the owners of
i The following described rremices, situated in the County of Yavaps{, State of

Zzgm. toduic: .5
1S : o e 'gg:‘s‘
§> . . GOVERNMENT LOTS One (1) and Two (1) and the South h2lf of the 8553
o ¢ | Northeest quarter and the Southeast qusctter of Section One (1);'- . 25§
a : 4ll of Section Twelve (12); the East half and. the East balf of . : é S@
] : the East half of the Southwest quarter and the East half of % . 838

! the East half of the Northwest quarter and the Northwest qisrter- :Bﬁ?‘éi |

X

of the Northeast quarter of the Northwest quarter of Section™: il X

, bag
s\

lanl

Y

. sox, handicap famulial 31atus or national orig
#glus

§3558
- <
2iisd
[-] s

3 _§§§
s =9 a
A28§5¢%
g :g%‘, ' Thirteen (13); the East half of Section Twenty=four (28); = "o "X S&E
=S2hcg , the East half of Section Twenty-five (25), all in Townshfy ... - -% .. 5%"’2
g e¥2g : Fifteen (15) North, Range One (1) West of the Gila and Salt - * " ' 3§ fs
2~ .588 . Plver Base and Meridisn; and R L Rt £
< gg-gz : ’ - . _‘Eg_%ag
2 := ) . . S35
] ‘Eugé All of Sectiom %ix (£); all of Section Seven (7), GOVERNMENT §§‘§.§»2-'
"s’ w250 LOTS tme (1), Two (2), Three (3), and Four (4), snd the South~ -§§ 5‘33% J
- § g§ § east quarter of the Southwest quarter and the South half of.-the R 588
€ “° £358 Northaast ter of the Southwest quarter of Section Nineteen & §3§§ i 27
§§§ § 35 (19), all in Township Fifteen (15) North, Range One (1) East QS-‘ Eo%
§’?§;§§ of the Gila and Salt River Pase and Meridian. §§§ g§§

g AR TY

avd desiring to establish the nature of the use and enjoyment of the premises hereinabove:’
described, sometimes hereinsfter referred to as property or premises, Gues hereby declsre -
said premises subject to the following express covemants and stipulations as.to hié.use t
and enjoyment thereof, all of which are to be construed as restrictive covenantd running X
with the title to said premises and each and every part and parcel thereof and with eech “. . -
sud every conveyance thereof hereafter made to-wilt: I e

L. Each and every parcel of the above-described premises shsll be kno;h snd dcs'e;:ibe.d ~
as Tesidential parcels; that is to say, mobile, modular or permanent dwellings may be

erected and maintained upon said premlses, subject to limitations wich r :
hereinbelow set forth. ' . espect thete:.o “,

2. VMo trade, business, urf:tfessian or any other type of commercial or industrial
activity shall be {ni2ialed or maintained within said property or any portion thereof.

a. Sa:’.d Property ot z2ay portlons thereof shall not be conveyed or subdivided into
lots, parzels or tracts containing iess than nine (9) gross acres, nor shall improvements

be erected or msintained in or upon any lot, parcel or tract containing less than such
nine (9) grcss acres.

6. No structure cr lmprovement of any kind or naturc whatsoever shall be erected,

permitted or maintalned upon, over or acress the easements or reservattons for utilities o
or drainage, 1f any. z-

5. Resx:.dem:e buildings must be completed within twelve (12) months from comencement ”
of comstruction. Mo garage, carport or other building shall b: ccmmeaced a¢ erected upon
any portion of said progrerty until the maln duelling buf{lding complying with thig
Ceclaration is under construction or has been moved onto the premis‘cs. Cormencement of
construction, for the purposes of this Declaration, shall he decemed to be the date material
raw or othuwwise, shall havz been placed or stored upon the pra=is: ’

- cemwd e

_5- all vesizence buildings to be erecked, constructed, msintained or moved unnr the
preaises or any portion thercaf, as the case may be, shall be of new construction. Resi-
dence baildiags shall lave caxcrete foundations and hardwood or concrete fleorings.
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. or maintained vn said premises. No general advertising signs, billbosrds, unsightly ..

square Irest.or grrund Li00r 4XGA_AGCiUALNE sCcOTage bug exclusive 0! any portion_thersof .
used for open porches, gangolas, patios, carparts or garages, p“ether or ncc they are c
attached to, or udjocen"‘ said residence. '1 .

(b) Mobile homas ahsll (1) contain not less than 720 square feat of ground floor
area devoted to living purposes; (2) be not less than 12 foet 1n width; (3) be placed
£o thac the floor therecf 13 not more than 8 inchea above the ground leval;

288CuPY homesites during vacation periods, not .
%, or during the period of residence construction.

(c) Travel Treilers or campers may

(d)‘ No prefabricated or pre-erected dwelling having less thau the sbove applicable
square foot requirements, exclusive of open poerches, pergolas or attached garage, if any,
shall be erested, permitted or maintained on any portion of said property.

(e) No structure whatever other than one single family dwelling or mobile home, as
herein pzxovided, together with a private garage for not more than three (3) cars, a

guest houss, service quarters and necessary out buildings shall be erected, placed or per=.
mitted to remsin on any portion of said Property. .

8. No 'Resl Esta:e: or 'For Sale' gign or signs exceeding 24" by 24" may be 'créc':t;d

I T WA AR

objects or public or private muisances shall be erected, placed or permitted to remain on -
any portion of said premises. . ’ LT :

9. No abandined suto or auto parts or used machinery or other n',—ivt'g'g' or junk ibill_-_‘-
be placed cr permi:ted to remain on any portion of said premises. -~ - ¢ -* i¢ - oo L

10. No mvine shall be raisad, bred or kept upon said premises. Said premises shall
not te used in any way or for any purpose that may emit foul or moxious odors,. T

11. No mobile home shall be used or Permitted to remain upon any lot unle;s'"'iu'éj:‘.‘i!;ﬂ.e. '
home shail have two hundrad (200) square feet of permanent roof, exclusive of mobile home
reefing, and two hundred (200) square feet of concrete flooring, including cabanas, porches,

itorage, carports and garages, but exclusive of any portion ther:of used as flooring or,
base for said mobile home. . )

\;*.‘ Z A

Gt 45

e

12. All structures om said lots shall be of new coustmtionﬂ, not exceeding 35 feet .’
in height, and no buildings shall be moved from any other location onto aoy of said lots -

vith the exception of prefabricated or Pre-erected iwvellings where the nge thereof is
permitted, s ’ e

;)
g :'.-!i it

Nty

S

13. Mo temporary building may be moved onto uwr constructed on said premises, with
the exception of temporary shop or office structures erected by contractors, or buildings
during the actual bonafide construction or a permitted structure upen the premices, provided
the con’Tactor or builder agrees to remove such temporary shop or office structure within -
five (5) dsys after the w«ctual finai completion date of his construction activities of the

2y AR N

p-enises,

14. Yo coms~ruction shed, basement, gArage, tent, shack or other temporary st:ueulie
shall &t any time be used as & residence either temporarily or permanently.

15. Mo residence or dwelling shall be occupled or used prior to installations therein
cf water flush toilets and sanitary couveniences or facil ities and shall be meintained in
@ sanitary mnner and in conformity with all applicable lacal, county or state laws, as the

case may be. No outside toilet cr otner sanicary conveniences or facilities shall be

erected or mvintained upon ..3id premises. ' -
Wge or trash containers, oil tanks, bottled ga3 cAnks and uther such “’
fac! iGN, ;1 dcxorcund or placed in an enclosed ares so as to not be visidle from g :
the" WY perties, ;i '

17. The forezoing restrictions and Covenants run with the land and shall be bindiry ;

upon all pazrties and ell persons claiming through them until June 1, 199%, st which time E_,
s1id covanaats ard restrictions shall be autcmatically extended for successive perlods <. |
of ten {10) years, or so long *neveafter 3s may be ncw or hareafter permitted by law, S
. .. 8. Isvalidasion of any of the reatrictions, covenants or conditiona sbove by judge

=enl OF ccuTt urdexr shall in no way affact any 2f the other provisions hereof, which ’
saall remain in Sull fores grd efface, .




o e»x-19e- If there-shall-be-a«wiolatien or threstened or Attempted violstion of any of -~ -
¢ald covenants, conditio--, stipulationa or restrictions, it sko'l be lawful for any per-

8Un or perdJons owning s Q:enises or any portion thereof to secute proceedings a% lsw

ov in equity agminst all Wersons violating or attempting to, or thresteniny to violats any
suck covenants, restrictions, conditiors or atfouls Do ARd elther preveat them or him
fraas so doing I A —

PR R T IPRRN Y
1)

Violation of these restrictive covenartd; conditions or stipulatives or any one or more of
them shall not affect the lien of any mortgage now of record, or which hereafter may e -

placed of record, upon said premises or any pert thereof,

IN WITKESS WHEREOF, the above named parl:i.es ha
Restrictions this 12th day of June, A.D., 1974,

Ay W den.
QArigope. )

. T ‘
o -::'nflfﬁ.i‘.“ thk’.cﬂth dsy of June, 1974, Personslly appeared Rober: D. Conlin and e
. Margeret DeTE Conlinm, his wife. - _ . %
T '-,az,m HEREOF, I have hereunto set my hand and officiel =zal, .
S RS e Lo
. My comisdddiakpires: 2-2¢-77 : aacarr
: CoLLT Notary.Public 3
: Cmsny‘\\c.éj.- ) A
H Fen’ s ixhﬁ;'lz_'ih day of June, 1974, personelly appeared David A. Conlin, Jr. °
:‘.‘.‘E . ,“ E:‘_ . . N
) :E%?'WG‘ t\'moi. I have hereunto set my hand end offic{al sful.
: My "‘-- -:5}“'&&1;&:: :.?-.15-77 { /—La. -'_" A S LrIS
: SRS LT, Nothry Public
"3

—-
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Mark W. Drutz, #006772

Jeffrey R. Adams, #018959
MUSGROVE, DRUTZ & KACK, P.C.
1135 Iron Springs Road

Prescott, Anizona 86305

(928) 445-5935

Attorneys for Defendants

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF YAVAPAI

JOHN E. CUNDIFF and BARBARA C.)
CUNDIFF, husband and wife;)

ELIZABETH NASH, a married woman) CASE NO. CV 2003-0399
dealing with her separate property;) ’
KENNETH PAGE and KATHRYN) DIVISION 1

PAGE, as Trustee of the Kenneth Page)

and Catherine Page Trust, )
) ANSWER TO PLAINTIFFS’ FIRST
Plaintiffs, ) AMENDED COMPLAINT
)
v. )
) (Assigned to the Honorable David L. Mackey)
DONALD COX and CATHERINE)
COX, husband and wife, )
)]
Defendants. )
)
)

Defendants Donald Cox and Catherine Cox, husband and wife (‘‘Defendants”), by and through
undersigned counsel, hereby answer Plaintiffs’ First Amended Complaint (“Complaint”) in the
above-captioned matter as follows:

1. Defendants admit the allegations contained in Paragraphs 1, 2 and 3 of the Complaint.

2. Defendants deny the allegations contained in Paragraph 4 of the Complaint.

3. Answering Paragraphs 5 and 6 of the Complaint, Defendants lack knowledge or
information sufficient to fonn a belief as to the truth or falsity of the allegations of said paragraphs
and, accordingly, deny the same.

4, Defendants deny the allegations contained in Paragraph 7 of the Complaint.

5. Answering Paragraph 8 of the Complaint, Defendants assert that the Declaration of

Restrictions attached as EXHIBIT A 1c the C om;jliaint speaks for itself but‘dcny that the subject

RS &t t hests n-&“-t:r'r"\!?*' U[L;\’\



——

-
N -

O OV W N A WV A WN

Declaration of Restrictions encumbered Defendants’ property or were breached by Defendants in any
way and therefore Defendants deny the allegations or any inferences contained in Paragraph 8 of the

Complaint.

6. Answering Paragraph 9 of the Complaint, Defendants lack knowledge or information

| sufficientto form a beliefas to the truth or falsity of the allegations of said paragraph, and accordingly,

deny the same.

7. Defendants deny the allegations contained in Paragraphs 10, 11, 12, 13 and 14 of the

| Complaint.

8. Defendants admit the allegations contained in Paragraph 15 of the Complaint.

9. Answering Paragraph 16 of the Complaint, Defendants reallege and incorporate by

| reference their answers to Paragraphs 1-15 of the Complaint as if each were fully set forth herein.

10.  Defendants deny the allegations contained in Paragraphs 17 and 18 of the Complaint.
11.  Answering Paragraph 19 of the Complaint, Defendants reallege and incorporate by

reference their answers to Paragraphs 1-18 of the Complaint as if each were fully set forth herein.

12.  Defendants deny the allegations contained in Paragraphs 20 and 21 of the Complaint.

13.  Answering Paragraph 22 of the Complaint, Defendants reallage and incorporate by

| reference their answers to Paragraphs 1-21 of the Complaint as if each were fully set forth herein.

14.  Defendants deny the allegations contained in Paragraphs 23 and 24 of the Complaint.

15.  Answering Paragraph 25 of the Complaint, Defendants reallege and incorporate by
reference their answers to Paragraphs 1-24 of the Complaint as if each were fully set forth herein.

16. Defendants deny the allegations contained in Paragraph 26, 27 and 28 of the
Complaint.

17.  Answering Paragraph 29 of the Complaint, Defendants reallege and incorporate by
reference their answers to Paragraphs 1-28 of the Complaint as if each were fully set forth herein.

18.  Defendants deny the allegations contained in Paragraph 30 of the Complaint.
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19.  Defendants deny each and every allegation in the Complaint not expressly admitted

herein.

20.  Defendants deny that Plaintiffs are entitled to any of the relief or remedies requested

{ in the Complaint or to any relief or remedy of any kind whatsoever.

21.  Defendants are entitled to an award of their reasonable attomeys’ fees incurred in
defending against the Complaint pursuant to A.R.S. §§ 12-341.01 and 12-349.
AFFIRMATIVE DEFENSES

22.  Defendants allege Plaintiffs have failed to state a claim upon which relief can be

granted.

23.  Defendants allege that the Declaration of Restrictions attached as EXHIBIT A to the

| Complaint have been abandoned and are no longer enforceable as against Defendants.

24.  Defendants allege that the counts against them in this action are barred by the doctrines

| of estoppel, waiver and laches.

25.  Defendants allege the Complaint fails to allege a legitimate equitable or legal basis for

| imposing any liability against them in this matter.

26.  Defendants allege that the Complaint is barred because of Plaintiffs’ own negligence,

| acts, omissions, carelessness and/or inattention.

27.  Defendants allege that the Complaint is barred because the damages alleged by -

| Plaintiffs were a direct and proximate result of acts and omissions of persons or entities other than

| Defendants.

28.  Defendants allege that any legal obligations required of them under the law have been

discharged.
29.  Defendants allege for affirmative defenses release and any other matter constituting
an avoidance or affirmative defense and also alleges that discovery may reveal the existence of other

affirmative defenses as set forth in Rules 8(c) and 12(b), Ariz. R. Civ. P, and they reserve the right

to amend this Answer to allege any and all of said affirmative defenses as may be applicable.
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WHEREFORE, having fully answered each and every Count of Plaintiffs’ First Amended
Complaint, Defendants request Judgment in their favor and against Plaintiffs as follows:
A Dismissing the Complaint with prejudice and ordering that Plaintiffs take
nothing thereby;
B. Awarding Defendants their reasonable attorneys’ fees and costs pursuant to
ARS. §§ 12-341.01 and 12-348 and interest thereon at the highest legal rate;

C. For such other and further relief as the Court deems just and necessary under

the premises.

Respectfully submitted thit__}fzdgy of May, 2004.

O 00 NN N B AW N

10

12
13
14
15

j A copy of the foregoing

| was hand-delivered this
¢ | Z-day of May, 2004 to:

16 |
| Honorable David L. Mackey
17 || Yavapai County Superior Court
i Division One
18 }-Yavapai County Courthouse
o | Prescott, Arizona 86301
1
and a copy was mailed this
20 §~}/="day of May, 2004 to:
21 | David K. Wilhelmsen
Marguerite M. Kirk
22 | FAVOUR, MOORE & WILHELMSEN, P.A.
Post Office Box 1391

23 || Prescott, Arizona 86302-1391
Attomeys for Plaintiffs
24

i e SR

26
27
28 4




VERIFICATION
STATE OF ARIZONA )

. )ss.
County of M )
Catherine Cox, being first duly sworn upon her oath, deposes and says:
That she is one of the Defendants in the above-captioned matter; that she has read the
foregoing Answer to Plaintiffs” First Ame;xded Complaint and that the contents contained therein

are true in substance and in fact, except as to those matters stated upon information and belief, and

(et O

CATHERINE COX

as to those, she believes them to be true.

v,
SUBSCRIBED AND SWORN to before me this/ 49 /<1 __day of May, 2004, by Catherine Cox.

Public

My Commission Expires:

| . Q/l QT/OS

OFFICIAL SEAL

LOIS J. TORNQUIST
Notary Public - State of Arizona
YAVAPAI COUNTY

Wy Crm E}r'“*rt*' 13,278

31 Bema e v e




129/2082 88:19 " ‘§rgyc e P V GROWERS

v ) ~
July 29, 2002

Donald and Catherine Cox
7325 North Coyote Springs Road
Prescott Valley, Arizona 86314

LETTER OF INTENT

PRESCOTT VALLEY GROWERS began operations at 6750 Nonth Viewpoint Drive in
July 1991. Since then we have grown with the Town of Prescott Valley. In the last few
years we have not been able to keep up with the dermands ia this apes.

The property at 7325 North Coyote Springs Road was chosen as ag expansion site due to
ps&l:smximilyandtbe fact that other agricultural businesses were already operating
n area.

We wish to use this property for the production of the following items: annuals,
perennials, vegetables, ﬁukmshndemwommmdmdmﬁveshubundmes.

Drip irigation will be the primary waier delivery system. Water will be stored in an
above ground storage tank to eliminate evaporation losses,

Plants will be distributed to the wholesale trade only. No public aceess will be aliowed.

Sincerely,
Catherine Cox
Prescott Valley Growers

FPAGE 92

!
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(#“\ 1 SIGNATURE OF WITNESS PAGE
2
3 STATE OF ARIZONA : COUNTY OF YAVAPAI
4 I, CATHERINE COX, a witness in the above deposition,

5 do hereby certify that I have read the foregoing
6| deposition, and that the said deposition is a true and
7 correct record of my testimony, with such corrections

8 and changes, if necessary, listed below.

9
10
11
12 ﬂ,ézz';_vﬁ;q_ OM
O 13 - CATHERINE/COX
14
15
16 (IF THERE ARE NO CHANGES, WRITE "NONE.")
17
18 | PAGE LINE READS CHANGE TO REASON
0| SE 19 Unele Pacnfs Fiklebereg's Misspelli
20| G 7 /@dn}; ot lating out- A sspelfid
21| JR& 2 Mr Firdy M. [Zméée_ /M\szba//w?

2| & 4l éie_al_m__ﬁ\_%éﬂ'a/ _______ Mss ,D@Z/QA'(

23

24

25

LOTT REPORTING, INC./928.776.1169 .




EXHIBIT 3



Form 1065

U.g Return of Partnership Inccge

For cgl. year 2004, or tax year beg. » 2004, and end. , 20

OMB No. 1545-0093

2004

Departmer:_of the Treasury y R

Internal Revenue Service »  See separate instructions. o

A Principal busiiesssctivity - ‘Use.t;; Narme, Number, street, room/suite no., City/Town. state, and ZIP code .. | D Employer identification no.

PLANT NURSERY | IRS PRESCOTT VALLEY GROWERS 86-0708195

B Principal product or service gg,‘" E Date business started

PLANTS wise, 12423 EAST DOUBLETREE RANCH ROAD 07/01/1991

C Business code mumber e | SCOTTSDALE AZ 85259 F Total assets (ses the insir.)

111400 $

G Check applicable boxes: (1) E Initial return  (2) D Final return (3) D Name change (4) D Address change (5) D Amended return

- H Check accounting method: (1) | | Cash @ K Accrual @) [] otherispecity »

I  Number of Schedules K-1. Attach one for each person who was a partner at any time during the tax year »

4

Caution: Include only trade or business income and expenses on lines 1a through 22 below. See the instructions for more information.

1a Grossreceipts Orsales ... ... ..oiiiieiiiniiiiiiniiiiiiiiitiaiiiseraaaaaaes 1a
b Less returns and alloWanCes. ............covuvuenenrnrreranenananeeaennanrnenand 1b 1c g
2 Costofgoods sold (Schedule A, iN@ B) ...........ciiieiniinirniiiiiieaaiaeeiariranaeraraeenaensrannans 2 _
2| 3 Grossprofit Subtractline 2 fromline 16 ...........ooiiiiiii 3 [ Y
S | 4 Ordinary income (loss) from other partnerships, estates, and trusts (attach schedule)........................0 4
£ | 5 Netfam profit (loss) (attach Schedule F (Form 1040)) ..................oouumeieieiiieeeeiieieeeeeennnnss 5
6 Netgain (loss)fromForm 4797, Part Il ine 17 ... ..o ittt et cett e e raieeeneaaeeannn 6
7 Otherincome (loss) (attach schedule) ... . ... i iiiiiiiiiiaiiiiiiiiiiiiiaiaareineaaeraaetaananaanaennnnns 7
8 Total income (loss). Combine iNes 3throUGN 7 ..........c...c..eneeeneinenensaeneeneasnansnansaennss 8 g
_ | 9 salaries and wages (other than to partners) (less employment credits)...............cccoueevriniinenannn..s 9
g 10 Guaranteed Payments 10 PalNerS ... ... c.iiiuieiuireonnreennarontosnaeeennunertarasansensosnaneeneonesnsd 10
T |11 Repairs and mMAintenance ............co.niieliiieriii ettt en e 1 Y
o P - B L 12
R I I PR 13 i
'g" T4  TaxeS and CBMSES ........0.iieeiinntenneneie et ee et e e e eaa e aannseene e e enneearan et eaanaans 14 - .
"§ B LT 4 - P 15
£ | 16a Depreciation (¥ required, attach Form 4562) ................c.cccooeuveennn... 16a -
'f b Less depreciation reported on Schedule A and elsewhere onreturn ............ 16b 16c -
2117 Deplehon(Donotdeductmlandgasdeplehon) .......................................................... 17
18 Retirement plans, elc. ... . ... e i et ie e eierateete e narrrenaaan 18
] 19 Employee benefit programs ... ...... . .iioiiiiiiiiiii i e et 19
2 .
g 20  Other deductions (attach statement) ................ccccoieiiiiiiininnnn.. E 20 [
°
[=]
21 Total deductions. Add the amounts shown in the far right column for lines 9through20..................... 21 Q
22 Ordinary business income (loss). Subtractline 21 fromline 8. _.....................ooiuiiiii i, 22 g
Und ties of t declare that I b ned this return, includs hedules
[ v carroct e comvplete. Declaration of prepares other than gencral ar et or Imie VoLt compery S I e bt o1 I Knovedge ind belef,
has any knowledge.
Si gn } May the IRS discuss this returnwith
. N the preparer shown below
Here Signature of genel Bifity co. member manager } Date (see instructions)? D Yes mﬂo
. Preparer’s Date Check if Preparer’s SSN or PTIN
Paid signature 03/21/2005 | seif-employeanX] | 137-52-3605
Preparer’s Firm's name (or STEVEN STEIN CPA EIN p 86-0916255
Use Only y: oned),; 1113 WEST MOHAWK LANE Phone no.
2P cods. PHOENIX AZ 85027 623-582-2688
For Privacy Act and Paperwork Reduction Act Notice, see separate instructions. Form 106?(2004)
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: ) . Serving Central Arizona Since 1984 .
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Prascott Vallev. A% 06314
Equipment
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@ ! - $3 Bobeat | Bcteat Compary
Bobcat. __Loader Delivery Report” Sz

‘ " Gwinner, Noith Dakota 58040
DEALER NUNBER and NAME INVOICE senm NO. MODEL

/bobc,u\" O‘P )(WV(ApOU L2002 353 %/g
dHoe & LU)LD mesa P oyv- A7 & 6y

* ENGINE SERIAL NO.
. ) M CUSTOMER IS:
CUSTOMER: Zﬁ ATE OWNER TRANSACTION: . 1. 3 CASHSALE 0 First Time "SSL Owner
2. ) DEALER RENTAL 0O GSA 2. O FINANCED, BF.S. 3. QO RPOMRPT Q) Fiest Time "SSL Owner Traded
4. 3 NAT.ACCT. 5.0 OTHER 4.0 BF.S.LEASE * 5. ) FINANCED OTHER Ottwr Equip
8. O REGIONALACCT 7.0 V-PROGRAM 8. O LEASED OTHER O Previous *SSL Owner
O MUNICIPALITIES 0, Replaced OR
PLEASE PRINT - . To -
CUSTOMER v wers Modsls TS5
T ﬂ 0 Traded Dmeg
MAILING ADDRESS _(z 790 /1/ 'Qﬂb{f‘i/ﬁ d( - O Compotton

COUNTRY, ‘A’.S
CONTACT NAME GONTACTPHONE ACT E-MAIL ADDRESS _
ADVANTAGE CLUB NO. Co (1466 d q L 1ok #z{/[ggq . 0 T uomee

—— Demonstrate how to star, stop, tum and park the loader.

i WARN'NG " /.f'u,‘g,mm,;ﬂ'  carry and dump the bucket or use

Never misuse the machine. 5o not modity Guards, Seat Bell, Seat Bar or 10. in use of operator cab which is a Rollover and Falli
Bobeat interiock Control System (BICS). This can cause Injury or death. 753;9';”,'0 Ve Structure, Explain avallablity ofROPsngfor

. © s
_QMELM%_ STATE—AE-ﬁ- zr_ GoH A COUNTV#—L—-QW' WV | sa.cemmine '
MARKET. A Appucmou$ .L_l.éﬁlgd;

The following items are 1o be checked + _as they are all previous models. DO NOT modlly or remove operator cab.
explained grshown to the Owner/Operator by the Dealer at 11. A hmamdm wmowmmdm'oaderasan
time of gdlivery: bmergency exit. DO NOT modify this opening or approve

1. equlpmont which blocks this exit. "o

doﬂvery packet (Operauon andMaintonanoe Manual.

raccessories. such as: Lifit Am
: Point Lift, Hom, Back-Up Alam, Work

ded loader andgnnadmemiusage i

14. Eé&lp that rated opetating capacity of the loader and
in ¢apabilities and restrictions of loadér and attachments §
b usage, as by o lOperator atlachment is specified for safety and stability.
15. Explalnﬂwneod&avalabﬂuyotbuokeuypesandsizesforuse

4.__ 7 Salely Signs (Decals), Operation 43d Maintenance different materials. Explain availability of other attachment
and Safety Manual. Explain Operafors Handbook - s
1o [ as backhoes, breakers, grapples, rakes, etc.
5. how lo enter and exil loader safely, with liit arms down, 16. Expl_ ain recommended fueling and lubricating procedure.

set and engine off. Use hand grabs, bucket stepsand | _ ise never {6 use the loader in an environment with explosive

" —Alust or gases or with flammable material near exhaust,

6. onstrate use and maintenance of seat belt and seat bar.

EXPWH avallability of seat bar for previous models. 18. Review maintenance procedure on Service Schedule deca)
7. and in Operation and Maintenance Manuat. Explain use of it

ih function of seal bar control interlocks that require support device.
to lower seal bar. 19 n "Warranty Policy" and limitations to Owner/Operat
. 3 itations ner/Operator,

% *Press o Ope:a'g'ebunoncmgxrglgynstt:yegégstcfs) Imck valve Waranty Statement printed in Operation and ainte ®

and traction lock ide. 20. /_ Manual and Warranty Brochure enclosed in delivery packet.

Explain 'Protecllon Plus" extended warranty program.

The above delivery information has been exptained to me. | understand the operation and maintenance of this machine.
| also acknowledge the warranty co ons and hmltabons s outlined in my copy of the warranty statement.

Owner/Operator Signature X ‘ /le
Dealer Representative Signatufe X /12 Date#% P
6724056 {S/00) / PﬂlNTE? INUSA




e
(23

"‘m"“ wﬁ(%m

PSR
7

€

mzoozozzwssszm 53‘_ .

“rhe

T [

%m ‘k!ptm.ﬂgg ey '.ﬁscnﬂmﬂnﬁhmmﬁzwﬂ Clrasi'op e .Y.‘_ﬁ e

m:.mhmmmnmmm-m 8,

msumucs eovﬁmqs ?Mm

INSURANCE COVERAGE FOR.BODILY HIURY
‘PROPERTY DAMAGE CAUSED TO GTHENRS ;swor ,
mcumsmu THIS AGREEMENT :

msmouim-lm

Gross Abowance

1. CASH SACE PRICE _ _
2. tad Gavedi Pliwin Payrone

tc) Noz Rental Credit

TOTAL DOWN PAYMENT fe +
1%!&%#:&&)
- mﬁn&n M 2

] . onEnGiances
wnmoamp

b} Credix mm- e
ic) Official Fams

5 factoy in the dppegiyal of Gredit, i Oher .
,u%mawmm T i

i af

8. fwg!mm
2 memm
8. mmﬁﬁﬁﬂ#h&w

ot et ontemceoenn o

TOTAI. omea nwnssq kﬂuc rdi
5. PWAL BAUM;S 3y

b or Tradwin tSea sbovid - Ty -

b*d . @ L

PR %_Zﬂ?%

oy ) 0.0%

ook

® 2.00

i aagom—

s .00,

o

.....

e -

.n [ ]
i

g ® Fcvatwsvion Ak of Cans Eodsann Comped.c




EXHIBIT 7




Yavapai County Agricultural Guidelines

I. Eligibility

To be eligible for agricultural classification, property must meet specific criteria
in the following areas:

A. Use

B. Expectation of Profit

C. Functional Contribution

A

. Use
1. The primary use of the land must be for agricultural purposes. Ownership
alone does not qualify property for agricultural classification. The primary
determinate is use.

2. The land must have been in active production for at least seven of the ten
years prior to application.

There are seven conditions that may provide exception to the 7/10 rule.
These are not hard and fast exceptions but will be reviewed on a case-by-
case basis.

a) Property out of production due to "acts of God" for not more than
twelve months.

b) Property participating in a federal program requiring acreage
conservation.

c) Property in a scheduled crop rotation plan.

d) Property which is inactive due t6 temporary reduction or transfer of
available water supply.

e) Grazing land which is inactive or partially inactive due to reduced
carrying capacity or generally accepted range management practices.

f) Land to which a feedlot or dairy operation has been moved if it has
been moved from a location which previously qualified.




. - .-

g) Property approved by the county assessor for unusual conditions.
Department of Revenue must also approve.

B. Expectation of Profit

There must be a reasonable expectation of operating profit, exclusive of land
cost, from the agricultural use of the property. The test of “reasonable
expectation of operating profit” is whether a prudent rancher of farmer is
managing or operating his unit similar to other experienced and successful
ranchers or farmers and reasonably expects to make a profit in a reasonable
period of time. There are eight relevant factors included in the test:

1.

The manner in which the operator carries on the agricultural activity. The
operator must:

a) operate in a businesslike manner
b) maintain complete books and records

c) manage substantially similar to other agricultural activities that are
profitable .

The expertise of the operator or his advisors. Expertise is demonstrated
by:

a) extensive study of accepted business practices
b) consultation with experts

The time and effort expended by the operator in carrying on the
agricultural activity. Evidence would be:

a) how much personal time and effort is devoted to agricultural activity

b) withdrawal from another occupation to devote time and energy to
agricultural activity

c) the employment of competent and qualified persons

The success of the operator in carrying on other agricultural activities in
the past.

The operator's history of income or losses with respect to the agricultural
activity. Losses that may not be indicative:

a) initial or start up losses
b) sustained losses brought on by unforeseen or fortuitous circumstances

such as drought, fire and weather. Income over a series of years would
be indicative.




6. |f operating profits are earned only occasionally, the amount of the profit,
the relationship of profits to loses in both amount and frequency as well as
the return on investments could indicate profit expectations.

7. The financial status of the operator. Substantial income from sources
other than the agricultural activity may indicate that the activity is not
engaged in with a reasonable expectation of profit.

8. Elements of personal pleasure or recreation. Agricultural property owned

, strictly for personal motives such as lifestyle or recreational opportunities
would not be indicative of profit expectation.
C. Functional Contribution

Noncontiguous parcels must be managed or operated on a unitary basis and

each parcel must make a positive economic contribution to the agricultural
unit. Contribution may be through common management that allows more

efficient use of labor, machinery or equipment. Noncontiguous parcels may

also contribute by providing a water supply needed to supplement the primary

agricultural property.

Noncontiguous parcels may be owned or leased by the operator. In general

they must be fenced, have an independent water source and ingress and
egress.

Il. Qualification
Agricultural activity and size requirements:
A. Cropland
1. Atleast 20 acres

2. Land cultivated for crops that are harvested once a year such as cotton or
with root systems that remain intact to produce another harvest like alfalfa.

B. Permanent Crops

1. 10 or more gross acres
2. Plants or trees which produce a crop and are perennial.



C. Grazing Land

1. Large uncultivated acreage utilizing natural forage.

2. Sufficient gross acreage to provide carrying capacity to support 40 animal
units.
(See Additional Information Section V.)

D. High Density

1. No minimum acreage.

2. Intensive use through comparatively large amounts of labor or capital per
unit of land.
(See Additional Information Section V.)

E. Processing of Cotton

1. No minimum acreage.
2. Land used for cotton ginnery is same as high density.

F. Processing of Grapes

1. No minimum acreage.

2. Further processing (after picking) of grapes is high density.

3. Since land use to grow grapes is permanent crop land, wineries may have
several land values.

lll. Filing Requirements
Agricultural Land Use Form (82916)

The owner or the owner’s designated agent must file a completed agricultural
use application before the property may be classified as agricultural. Note that
the owner or owner’s agent must file the application. The owner may or may not-
be the operator. The filing of the form does not alone grant agricultural status.
The other requirements of eligibility and qualifications set forth earlier in these
guidelines must also be met before agricultural status can be granted.




A. When to file an application

The agricultural use application form must be filed by a property owner or his
agent (not the operator).

1. To apply for agricultural classification for the first time. This would include
newly created parcels regardless of previous status on the parent parcel.

2. By the new owner within 60 days of a change in ownership.

3. Within 60 days of a change in use that results in all or part of the property -
not meeting qualifications for agricultural status.

B. What must be reported

Parcel number(s) and size.

Type of crops grown.

Number of acres leased and terms of the leases.
Affirmation that eligibility requirements have been met.
Number of animal units raised. '

AP S

C. Penalties

1. The assessor shall not classify the property, on notice of valuation, as
being used for agricultural purposes if the owner or agent does not file an
application as prescribed above. (Note: the owner may subsequently
appeal as prescribed in A.R.S. 42-221.)

2. Failure to notify the assessor within 60 days of a change in qualifications
causes the property to immediately lose agricultural classification and be
valued at non-agricultural full cash value. Owner is liable for additional tax
plus a penalty.

D. Notification

1. The assessor must notify the owner of a property whether the assessor
has approved or disapproved the agricultural classification of the property
on or before the date on which the assessor next mails the owner the
notice of valuation for the property. If the assessor disapproved the
agricultural classification, the assessor shall notify the owner of the reason
for disapproval.




Statement of Agricultural Land Lease (82917)

A.R.S 42-1615 requires that agricultural land owners, lessors, or agents acting
on their behalf, provide the assessor with a written report of specific lease or
rental conditions for any agreement lasting more that 90 days. The assessor is
obligated to provide a copy of each land lease statement to the Department of
Revenue.

A. When to file a statement

The owner/lessor shall file a separate statement for each lease within 3 months
or by January 31, which ever is later:

1. A change in ownership or the lessee of the property or
2. A change in the lease terms and conditions as previously reported or
3. A change in the use of all or part of the property.

B. What must be reported

The written statement provided to the assessor must include the following
information:

The name and address of the lessor and lessee.

The complete legal description of the property.

The situs address of the property.

The cash or cash equivalent of the lease payments.

The conditions of the lease, including the relationship of the parties.

The lessor expenses associated with the property, excluding land cost and
interest paid, income tax depreciation, and capital improvements.

omeON

The Statement of Agricultural Land Lease (DOR form 82917) which is available
from the assessor provides for those items mentioned above. The lease form
also requires disclosure if the lessor is related to the lessee, (e.g.: spouse, family
member, etc.). Additionally, various terms of the lease may be disclosed.
Pertinent lease terms may include share crop, partial upkeep, maintenance, or -
the responsibility for making minor or major improvements. In some cases, the
cost of making repairs and/or improvements may be attributed to or deducted
from the rental payments.



IV.Valuation

A.R.S. 42-141(A) (5) specifies land classified as agricultural shall be valued by the
income approach. The value is based on the average five year typical net rental
income for comparable properties. Allowable expenses, including sales and property
taxes, are deducted from gross rent to arrive at net cash rental.

V. Additional Information

Grazing Land

For property to be classified as grazing land or ranch property, its primary use
must be livestock grazing on large uncultivated acreage utilizing natural forage.
There are two major qualifications for grazing land. They are:

1. There must be sufficient gross acreage to provide a minimum carrying
capacity of 40 animal units.

2. The property must be stocked with a sufficient number of animal units to
make the operation economically feasible.

Helpful Definitions

Animal Unit - The unit of measure for livestock based upon the amount of forage
required for one 1,000 pound mature cow, either dry or with calf up to six months
of age, or their equivalent.

For example, the following measures are considered the equivalent of one
animal unit:

*One mature beef animal of 1,000 pounds, or

«One and one-quarter horses,’ or

oFive goats, or

eFive sheep

(Note: for weaned beef animals over six months of age but less than 1,000
pounds, the animal unit equivalent may be computed by using the ratio of
average animal weight to 1,000 pounds. For example, a weaned calf of 600
pounds equals 0.6 animal unit.)

' Only working ranch horses can count as animal units. Pleasure horses, racing horses,
breeding horses, boarded horses or any other horses kept for commercial purposes would not
count as animal units.



Carrying Capacity - The measure of the capacity of grazing land to provide
adequate forage to sustain livestock for a given time period. Carrying capacity is
expressed in terms of animal units per section (640 acres) of grazing land per
year. Carrying capacity varies depending on type and quality of forage available
and water supply.

Carrying Capacity in Animal Units - While associated with the Department of
Agricultural Economics at the University of Arizona, Mr. N. Gene Wright
developed a map to exhibit study results of vegetation and grazing capacities.
The Arizona Department of Revenue adopted the "Wright map" as a basis for the
calculation of grazing land usage. This map was prepared primarily for
determining the carrying capacity of land for cattle, but it may serve as a starting
point for all livestock. There might be instances where land is more suitable for
grazing livestock other than cattle, such as goats or sheep. In these instances, a
separate determination of carrying capacity must be made. In all cases,
“economic feasibility" must be considered, as well as carrying capacity.

The map shows the animal unit carrying capacity per section by township for
Yavapai County. The township numbers are arranged vértically. The range
numbers are arranged horizontally, with an east/west locator. The number in the
table for each corresponding township and range is the animal unit carrying
capacity per section for that area of grazing land as defined on the Wright map.

VIOHigh Density Use

High density agricultural use is defined as intensive use of land for production of a
high yield crop or commodity wherein comparatively large amounts of labor and
capital are required per unit of land. There is no minimum acreage requirements for
this classification. To qualify for valuation as high density agricultural land, the
primary use of the land must be for production of a high yield agricultural crop or
commodity. Examples are flowers, ornamental plants, rose bushes, trees (other than
standing timbers) and greenhouses.

Land used for the purpose of raising and breeding animals, raising poultry,
producing eggs, milk products or honey and similar agricultural activities may also
qualify for designation as high density use agricultural land if it is intensively
developed and meets the other statutory requirements. This would include the
breeding of livestock that is other than part of a ranching operation. However, land
primarily used for boarding of horses or other animals or breeding of animals for pet
or recreation use shall be considered commercial property.



VIIJPersonal Property

Beginning with the 1997 tax year, all persons owning taxable agricultural personal
property must complete a personal property statement upon demand by the county
assessor (form 82520A). The statement must be filed annually by May 1, or within
45 days of the date the assessor mails the statement. Personal property includes all
farm and ranch machinery and equipment used in the production of crops, livestock
and on-the-farm processing of feeds. Statements filed with the assessor must
contain full and complete lists of property in the possession and control of the
taxpayer. '

Pre-printed forms sent by the assessor contain information based on prior year's
reports in Section 3. The taxpayer should insure that the report is current and a
complete list of all business personal property. Section 5 is used to report any
acquisitions made in the prior year. Section M is used to report commercial livestock
(such as show horses and race horses) and other animals that are not exempt.

For 1997, up to the first $50,000 of full cash value of an owner's agricultural

business property (Legal Class 4P) will be exempt from property tax. In order to
claim the exemption, the owner or agent must sign the form in Section 7.

VIl Equine Operations

1. Eligibility

To be eligible for agricultural classification, property must meet specific criteria listed
in this section. These operations are also required to meet the general guidelines,
which cover all agricultural operations.

The operations approved will be placed under the High Density Classification.

A. Use
B. Expectation of Profit
C. Functional Contribution



A. Use

1. The types of equine operations which could be approved under the High
Density Classification
will be based on the following considerations:

a) Primary use of the land must be for production of a high yield commaodity as
defined by the Department of Revenue. It states: “Commodities are defined
as agricultural products that can be transported and sold at market such as
hay, grain, vegetables, cotton and livestock.”

b) An intensive use of the land for production.

c) Generally the operation incurs a large amount of labor and capital required
per unit of land.

d) The acreage requirements are reflective of the size of the 6peration, not to
fall below one horse per a half acre.

2. The types of operations which do not qualify are as follows:
a) Property being used for commercial purposes such as:
i) For boarding of horses for other private or business entities.
ii) For use as a dude ranch, trail rides etc.
iii) For breeding and sale of commercial stock such as race, show or
competitive horses.
b) Property being used for private or personal use of the property owner or
associates.
3. Mixed Use
Many properties could fall into a combination of the approved and/or
unapproved operations. When this occurs, the Assessor or Assessor’s agent
will determine the actual uses and the percentages of the approved and
unapproved type of operations. If the percentage of approved property meets

the requirements then the classification will be applied and valued appropriately.
(See example at end of packet)

10
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B. Expectation of Profit

1. Similar to ranching operations, the market will be controlled by the supply and
demand of horses for ranches, racing, show and as a commodity.

2. Due to the market demands adjusting continually, the number of horses in each
category should be supplied at the time of review by the Assessor's office.

3. New operations filing in the county need to report the number of horses in each
category and supply an income and expense statement while the Assessor is
considering the classification. The type of operation will dictate the number of
years required for the review prior to the determination, but will not exceed
seven years.

C. Functional Contribution

Equine operations do contribute to the overall agricultural community as long as

they meet the definition found in this handout and the general guidelines.
Approval will be granted if the operation meets these guidelines and the general
guidelines.

Mixed Use Example:

An equestrian operation has 50 acres. There is a 1acre homesite, which the market
supports a $10,000/acre value: 20 acres are irrigated pastures, which is valued at
$432/acre: 1.5 acres are used for showing and boarding commercial stock and private
horses, which is valued at $15,000/acre; 1 acre has the barn, tackrooms and
equipment, which is valued at $432/acre; 5 acres are for the training and boarding of
race horses, which is valued at $15,000/acre; 18.5 acres is a turning out area for stock,
which is valued at $432/acre and 3 acres are used for trail rides.

Land Values

Homsite 1 acre @ 10,000 10,000
Commercial 9.5 acres @ 15,000 142,500
Agricultural 39.5 acres @ 432 17.064

50.0 acres 169,564

Land Ratiois 02/10 + 19/25 + 79/16 = 17.59%
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